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UPPER BURMA RULINGS 


Before L. H. Saunders, Esq., LGS. 


MAUNG YAN GIN v. KATHARASAN CHETTY. 
Mr. S. Mukerjee—for Appellant. 
Mr. R. G. Aiyangar—for Respondent. 

Civil Procedure—Order 34—Mortgage, 

A mortgagee suing for the sale of the mortgaged property is entitled 
to the interest secured by the terms of his contract upon the principal 
money from the time of suit to the date fixed by the decree of the Court 
for repayment. 

An account should be taken of the amount due for principal, interest and 
costs upon the date so fixed, andif it is not paid the mortgagee is entitled 
to interest which will ordinarily be at the Court rate of 6 per cent, from that 
date to the date of realization upon the amount found due and remaining 
unpaid. 

The date fixed in the preliminary decree for payment is not affected by 
appeal. If the mortgagor wishes for more time he should move the 
Appellate Court to fixa fresh date for payment. A Court should not 
ordinarily pass orders to the prejudice of a party toa suit without giving 
an opportunity to’ that party to be heard. 

. (1) ILL.R. 18 Bom.,9542. (2) LL.R. 15 All, 121. 
(3) I.L.R. 25 Cal., 311. (4) LL.R. 18 All., 455. 
(5) I.L.R. 34 Cal., 150 at page 161. 

This appeal arises out of proceedings in connection with 
the execution of the decree in Civil Regular Suit No. 35 of 1909 
of the Subdivisional Court, Yaméthin, The final disposal of 
the matter hasbeen delayéd by repeated appeals and bya 
series of mistakes on the part of the Courts concerned. . The 
suit was upon a mortgage bond. The amount secured by the 
bond was Rs. 1,000 and a further sum of Rs. 1,000 was. 
claimed as interest due (the amount of interest due was much 

larger but the Plaintiffs claim to the balance was abandoned). 
The Subdivisional Court in its judgment directed that 
Plaintiff should be given a decree for sale with costs and 
the judgment declared that the amount “due to date was 
Rs. 2,000 plus costs.” The plaint prayed for a decree with 
interest on the amount due till date of realization. The Plaintiff 
was apparently entitledto judgment to this effect and the first 
is 2 Fe 
mistake made would seem to have been the omission of any 
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reference to jnterest in the judgment. Upon this judgment a 
preliminary decree was drawn and by this it was declared that 
the amount due to the Plaintiff on account of principal, interest 
And‘costs calculated up to the 22nd day of March 1911 was 
Rs. 2,250-2-0. This decree was dated the 22nd day of Septem- 


‘ber 1910. If the reference to interest in this part of the decree 


was intended to convey that interest had been calculated and 
aliowed it was clearly misleading and incorrect, for the amount 
of Rs, 250-2-0 was the amount of the Plaintiff's costs, which, 
with the Rs. 2,000' claimed in the plaint, made up the sum of _ 
Rs. 2,250-2-0 decreed. 

The decree went on to state that the Defendants were to pay 
this sum on or before the 22nd day of March 1911, and that if 
this were not done, the mortgaged property should be sold and 
the sale-proceeds should be applied in payment of what is 
declared due to the Plaintiff together with subsequent interest 
and subsequent costs. 

There was further an order that if the sale-proceeds were 
insufficient to pay the amount due the. Plaintiff should be at 
liberty to apply for a personal decree. The final order giving 
Plaintiff liberty to apply for a personal decree was set aside on 
second appeal by this Court on Ist September 1913 (Civil 2nd 
appeal 234 of 1911) but neither in the District Court nor in 
this Court were the Defendants, who alone appealed, otherwise 
successful. 

Upon the 9th June 1919 the Subdivisional Court drew up a 
final decree directing that as the stim of Rs. 2,250-2-0 had not 
been, paid, the property should be brought to sale and this sum 
together with the subsequent costs should be paid to the 
Plaiatiff decree-holder out of the proceeds. 

The Plaintiff thereupon claimed that he was entitled to the 
contract rate of interest till the time the final decree was drawn. » 
On this the.Court forthwith, and without issuing notice ‘to the 
judgment-debtor, drew up an amended decree directing that 
the sum of Rs. 3,650 as interest should, with subsequent costs, bé 
added to the Rs. 2,250-2-0 payable to the Plaintiff. Against this 
amended decree the- Defendant judgment-debtor, Maung Yan 
Gin, having appealed unsuccessfully to the District Court now 
‘comes to this Court in second appeal. It is urged that as the 
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original decree in the suit, that is the prelimjnary decree, 
whether the decree of the Subdivisional Coust or of this Court, 
contained no provision for interest the Judge has acted 
contrary to law in allowing interest ; that, the only subsisting 
decree being the decree of this Court, the Subdivisional Judge 

_ had no jurisdiction to amend the décree by allowing interest; 
that the award of interest at the contract rate from the date of 
institution of the suit to a date six months after the date of 

. the decree of this Court was contrary to law; and that the 
procedure in amending the decree ex-parte was improper and 
contrary to law. 

As to the first point-it is not correct to say that the decree 
contained no provision for interest. As pointed out above it 
contained a misleading reference to interest payable up to the 
time fixed for payment. But it also allowed interest, though 
it did not fix the amount, up to the date of realization. As to 
the second point, I think, there can be no doubt that the decree 
of,the Subdivisional Court and also the decree in first appeal 
were superseded by the decree of this Court which was the only 
subsisting decree capable of execution, and further that the 

.4mendment of the decyee so far as there was an amendment 
by the Court of first instance. was without jurisdiction. Shivial 
Kalidas v. Jumakial Nathiji Desai (1). But even if the Sub- 
divisional Court had jurisdiction to amend or alter its decree 
Iam of opinion that its action cannot be supported or justified 
in this case. 

The judgment and thé preliminary decree of the Sub- 
divisional Court, which, so far, were confirmed by this Court, 
made no provision for the payment of interest from the 
date of suit to the date fixed for payment. This again 
was not provided for in the final decrce as originally 
drawn, but it was provided jn the amended final decree that the 
contract rate of interest should be allowed for this period. 
The Lower Appellate Court has attempted to justify this 
‘alteration by a reference to section 151, Code of Civil Proce- 
dure, but I think it is obvious that the provisions of that 
section do not cover a case of this kind. -To suggest that it 


was necessary for the ends of justice by a summary order and 
¢ (1) LL.R. 18 Bom., 542. 
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Pan 
without notice to the judgment-debtor to increase the amount 
payable under the decree from Rs. 2,250 to Rs. 4,890 and that 
without any warrant in the terms of the first Court’s judgment 
but merely because a mortgagee is, on general principles, 
entitled to interest to the date fixed for payment is, I think, on 
the face of it, absurd. Nor can section 152, Code of Civil 
Procedure, apply. The preliminary decree was in fact in 
accordance with the judgment. Hasan v. Sheo Prasad (2). 
The only method by which it was open to the parties to obtain,, 
an alteration of the decree in the required direction was by an 
application for review of judgment or by appeal. Moreover, 
with reference to the further ground of appeal whether the 
law does or does not permit the amendment of a decree in the 
circumstances described, I think it is obvious that such an 
amendment should not have been made without notice to the 
opposite party. Apart from any question of justice or in- 
justice, it is probable that, if notice had issued, the Court 
would have been saved from such a gross error as the granting 
of interest at 36 per cent. per annum not only upon ‘the 
principal money and accrued interest, but upon the costs, from 
the date, not of the decree, but of the institution of the suit. 

The third and last objection taken by the present Appellant 
is to the grant of interest by the amendment at the contract 
raté from the date of institution to a date six months 
subsequent to the date of the decree of this Court in 
second appeal. 

Here the Judge of the Subdivisional Court would appear 
to have realized, what he failed to realize when he assumed 
jurisdiction to amend the decree, that the décree which was 
to be executed was that of this Court, but he appears to have 
errdneously interpreted the effect of that decree as extending 
the time allowed to the mortgagor for payment. The decree 
of this Court so far as it affirmed the decree of the Court of 
first instance directed that the amount of the mortgage debt 
should be paid as directed by the trial Court on or,before the 
22nd day of March 1911. The fact that that day had passed. 
when this Court’s decree was signed made no difference. The 
appeal did not initself operate as a stay of execution nor did the 


(2) LL.R. 15 All., 121. 
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Appellate Court’s decree operate to extend the time allowed for 
payment. Bhola Nath v. Kanti Chandra (3) and Chiranji Lal 
v. Dharan Singh (4). It was open to the mortgagor to apply 
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te the Appellate Court to have a fresh day fixed for payment. - 


It does not appear that the mortgagee was here entitled to 
interest at his contract rate on anything except the principal 
outstanding at the time of his suit, though to this he was 

“entitled up to the date fixed for payment. The matter is very 

clearly explained in Sunda Koer v. Rai Sham Kishan (5), 
where their Lordships of the Privy Council observe: “The 
Scheme and intention of the Transfer of Property Act” (see 
Order 34 of the present Code of Civil Procedure) “was that a 
general account should be taken once for all, and an aggregate 
amount be stated in the decree for principal, interest and costs 
due on a fixed day, and that after the expiration of that day, 
if the property should not be redeemed, the matter should pass 
from the domain of contract to that of judgment, and the 
rights of the mortgagee should thenceforth depend, not on the 
contents of his bond, but on the directions of the decree.” 
* In allowing interest at the rate of 6 per cent. per annum 
from the date of this Court’s decreé, the Subdivisional Court 
has shown an appreciati6n of this rule, but has been mistaken 
in its application. 

The question is now what order's Should be passed by. this 
Court in the circumstances. There is no doubt that the 
Defendant-Appellant has been very seriously prejudiced by the 
orders passed by the Courts below which he had no means 
of contesting in the first Court and which were passed by 
that Court without jurisdiction or in breach of well estab- 
lished rules of law. On the ‘other hand, the Pilaintiff- 
Respondent has also suffered owing to the failure of the Courts 
to grant him the relief to which he was entitled, and, though 
lke was himself to blame in failing to draw the attention of 
the Courts to the fact, there is no reason why he should be 
unnecessarily punished. The usual rate of interest. allowed 
by the Court is 6 "per cent. but the amount is in the discretion 
of the Court, and arate may be’ fixed which, without being 
excessive, will be fair to both parties. 


(3) ILL.R. 25 Cal., 311. (4) LL.B. 18 All, 455. 
(5) I-L.R. 34 Cal., 180 at p. 161. 
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i ‘ 
The Plaintiff was entitled to simple interest at 3 per cent. per 
mensem upon his principal Rs. 1,000 for exactly one year and 
three months from the date of filing his suit to the date fixed for 


- payment, i.e. from 23rd December 1909 to 22nd March 1911. 


He was not entitled to compound interest or to interest upon 
his costs at this rate. He was therefore entitled to Rs. 450 by 
way of interest to 22nd March 1911. He was also entitled to 
Court interest, i.e. 6 per cent. per annum upon the total 
amount then due, that is, upon Rs. 2,700-2-0 until the date 
of realization which appears to have been in December 1919.5 
Owing, however, to the errors noted above he is by thes 
preliminary decree which is not now capable of alteration 
only entitled to Rs. 2,250-2-0 together with interest on that 
amount from the date fixed for payment, that is the 22nd 
March 1911 to the date of realization December 1919, 
Interest at the rate of 9 percent. per annum will produce 
approximately the same sum as he would have been entitled to 
but for the error of the Court and appears to be reasonable. 

The order of the Subdivisional Court directing that the 
judgment-debtor pay Rs. 3,650 by way of interest is set asid> 
and in lieu thereof there will be an order directing him to pay 
the decretal amount of Rs. 2,250-2-( together with interest 
at 9 percent. per annum on that sum from the 22nd March 
1911 to the date of realization. He wili also of course pay 
all subsequent costs for which he is liable but will receive his 
costs in this Court and in the Courts below, from the 
Respondent, in the present appeal. 


av. UPPER BURMA RULINGS. 7 
Before L. H. Saunders, Esq., 1.C.S. 
NGA THA GYAN v. NGA BA BE. 
Mr. R. K. Banerjee—tor Applicant. 
Workman's Breach of Contract Act—XIII of 1859—Section 2. 

A musician is not an artificer, workman or labourer within the meaning 
of the Workman’s Breach of Contract Act. 

Section 2 of the Act, as amended by Act XII of 1920, gives the Magis- 
trate full discretion to order either the repayment of the advance or the 
gesformance of the work. 

P.R. 1904, Cri. 28. 2 
I am clearly of opinion that a person who plays a musical 
instrument in 2 band is not an artificer, workman or labourer 
within the meaning of those words as used in the Workman's 


- Breach of Contract Act. 


The same words are used in section 492, Indian Penal Code, 
but they are not defined either in that Act or in the Workman’s 
Breach of Contract Act. Their meaning was very fully 
discussed in the case of Imam-ud-din v. Hurmazjee (1) in which 
it was held that an actor did not come within the meaning of 
the words. A sufficient summary of the case law in which 
the meaning of the terms is discussed and interpreted* may be 
found in any of the recognized commentaries on the Indian 
Penal Code. Briefly put the interpretations appear to amount 
to this. The words imply the use of manual labour to produce 
sdme concrete physical result. The degree of skill required is 
represented by.the three words in the order given in a descend- 
ing scale. They do not apply to the arts or professions. As 
illustrations the doctor who sets a broken leg is not an artificer 
while the person who makes the splints in which the leg is 
placed is. An artist who paints a picture is not an artificer. 
The person who reproduces it may or may not be according 
as the reproduction does not or does call for the exercise of 
an art or is more or less purely mechanical, 

A man who plays the cymbals ina band.or the performer 
on a tom-tom is exerising an art however rudimentary and is 
aot an artificer. 

The order of the Magistrate must be set aside. 

_ The Magistrate has not remembered that the Workman's 
Breach of Contract Act, section 2, as amended by Act XII of 
1920, now gives him complete discretion to order either the 
repayment of the advance or the performance of the work. 

(1) P.R. 1904, Cri., 28. 
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ee eee Before L. H. Saunders, Esq., I.C.S. 
Ho a9¢ — JALLALUDIN (Applicant) v. EBRAHIM (Respondent). 
dated the Mr. N. M. Mukerjee—for Applicant. 
wih Mork Civil Procedure—35, 96. 
— An appeal will lie against an order for the payment of costs contained 


in a decree althougli the decree is not otherwise sought to be impeached, 
provided that the decree is one in respect of which an appeal will 
otherwise lie and subject to the restriction that an appeal will not ordi- 
narily be admitted upon a question of costs alone except in cases where a 
question of principle i: 






1.L.R, 16 Bom,, 676. 
1.L.R. 35 All, 204. 2 
21 C.W.N., 339. : 
In this suit the Plaintiff sued to recover the price of certain 
planks, which, he alleged, had been taken away by the Defend- 
ant. The Defendant admitted that he had taken the planks 
away but said that he had replaced them and the Judge found 
that the Defendant had made out this case, but he thought that 
if the parties had come together reasonably before the institu- 
tion of the proceedings, the matter might have been settled 
without recourse to a suit, and he therefore directed each 
party to bear his own costs. Against this order the Defendant 
appealed to the District Court on the ground that he was 
entitled to his costs. The District Judge held that a question 
of principle was involved, that no blame attached to the Defend- 
ant and that he should not therefore have been saddled with 
costs and he therefore directed that the Plaintiff should pay 
the gosts in the trialCourt. Against this order the Plaintiff 
now comes to this Court in revision on the ground that no 
appeal lay to the District Court on a question of costs only, 
and,that therefore the District Court exercised a jurisdiction 
not vested in it by law. The District Judge relied upon the 
case, of Umesh Chandra Dutt v. Bibhuti Bhushan Pal Chow- 
dhury (1). In that’case the District Judge varied the order of 
the first Court as to costs in an appeal in which thé question 
of costs alone was raised, because he thought that the Plaintiffs: 
should have been awarded more than what the first Court 
‘allowed. in second appeal to the High Court, the learned 
Judge held that no question of principle was involved and that 
the appeal was not competent and could hot be heard and 
(a) LL.R. 47 Cal., page 67. 
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-decided by the District Judge, and therefore set asidé the Jattatopne 
order and judgment of the District Judge in appeal. From pe ee 
this decision the District Judge has here inferred that if a 
question of principle had been involved, an appeal would have 
been competent though the only question involved was one of 
costs. For this view he appears to have more direct authority 
in the cases of Laxmibai v. Radhabai (2) and Aga Mahomed 
‘SMirazee v. Syed Mahomed Shoostry (3). In the latter it was 
submitted that there could be no appeal on the. question of 
-costs alone. The learned Chief Justice of the Calcutta High 
Court said: “ The reason why we entertain this appeal: is that 
we think that a question of principle is involved.” In the 
‘Bombay case the learned Judges referred to a previous case, 
that of Ranchordas Vithaldas v. Bai Kasi (4), in which a number 
of English cases were referred to, and a principle was deduced 
from them as to the circumstances in which an Appellate Court 
should-interfere with the exercise of discretion by the lower 
Courts as to costs. This last-named case was decided in 1892 
when the Civil Procedure Code of 1882 was in force and by 
‘the provisions of section 540 of that Code it was expressly 
Aeclared that an appeal shall lie from the decrees, or from any 
“part of the decrees, of the Courts “exercising original juris- 
diction to the Courts authorised to hear appeals from the 
decisions of those Courts. It appears to me that there has 
possibly been some confusion between the question of the 
principle upon which an appeal should or should not be 
admitted, and the question whether an appeal is competent or 
not, that is to say, whether it is allowed or forbidden by the 
‘Code. In the present Code, the provision referred to above 
sas contained in section 540 of the Code of 1882 is not repeated, 
-and the question would appear to be, not so much whether in 
certain circumstances an appeal against an order of costs 
salone should be admitted, but whether’ such an appeal is 
allowed by law. Section 96 of the Civil Procedure Code of 
1908 declares that save where otherwise expressly provided, 
an appeal shall lie from every decree passed by any Court 
sexercising original jurisdiction, and the word ‘dewree’ is 


(2) ILL.R, 42 Bom., page 327. 
(8) 21 Calcutta" Weekly Notes, page 339, 
(4) LL.R. 16 Bom., page 676. 
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defined in section 2 of the Civil Procedure Code. The powers. 
and duties or Courts in respect of costs are defined in section 
35 of the Code of Civil Procedure and by Order XX, Rule 6, 
clause (2), it is prescribed that the decree shall state the 
amount of costs incurred in the suit, and by whom or out of 
what property and in what proportion such costs are to be 
paid. It appears to. me that the omission of the provisions. 
contained in section 540. of the Code of 1882 from the present 
Code must not be taken to mean that a party who is aggrieved 
by a part of a decree cannot appeal against that part. It is. 
clearly not necessary where a decree directs that ‘certain 
distinct and specified things should be done that an Appellant 
should appeal against the whole decree, and it appears to me- 
that costs are an integral part of a decree forming part of the 
adjudication mentioned in the definition contained in section 2 
of the Code. A decree, for instance, for the payment of 
money and costs in a suit, has been held to be indivisible. 
Ram Chandra Naik Kalia v. Abdul Hakim (5). There is no 
doubt that where an appeal lies upon the merits, that is to say 
upon some point other than the question of costs, an Appellate 
Court has the right to modify or otherwise alter the order for 
costs and, inasmuch as the effect of an order for the payment 
of costs amounts in a decree ordering the payment of money 
to an addition to or subtraction from the sum so ordered to be 
paid, | am unable to see why a person who is aggrieved by an 
order for payment of costs should not appeal against such an 
order as a part of the decree. In the case of Laxmibai v. 
Radhabai quoted above, for instance, the order-was that costs 
should come out of the estate. It was pointed out that the 
estate was small and the order was set aside, although the 
Plaintiff did not ask for costs against the Defendant, because 
she was satisfied that she would get nothing. The order was 
made because the learned Judge was of opinion that it was not 
right in principle that the Defendant should, under the circum- 
stances of the case, have costs out of the estate. The conclu- 
sion then, to which a consideration of these authorities leads,. 
appears te be that an, appeal against an order.for the payment 
of costs alone will lié, subject of course to such restrictions, 
in respect of the value of the subject mattér and so on, as are 
(5) 35 All., page 204. 
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prescribed by the Code. There must also be a further restric- 
tion upon appeals as to costs alone upon the ground that the 
award of costs is a matter of discretion and that an Appellate 
Court will not interfere unless‘a matter of principle has been 
involved, In this view of the case the District Court was 
entitled to entertain the appeal and no grounds for interfering 
with its order had been made. out. This application is there- 
fore dismissed with costs. 


Before H. A. Brown, Bsq., I.C.S. 


MA KHIN anv 2 v. KIN KIN sy HBR AGENT Maunc 
Kyaw Myar. 
Mr. San Wa—for Appellants. 
Mr. Tha Gywe—for Respondent. 

Buddhist Law—Inheritance—Property inherited during marri- 
age. 
Held,—that where a Burman Buddhist husband has had more wives 
than‘one, property inherited by one of the wives during marriage, if still in 
existence at the death of the husband and wife, descends to the children by 
that wife, and the children by other wives can lay no claim to succeed to it. 








B.L.T., Vol. VI., p. 119. P.J.L.B., p. 295. 

P.J.L.B., p. 403. U.B.R 1904-06, Buddhist 
B.L.T., V., p. 98. Law, Divorce, p. 19. 

— III, p. 49. L.B.R., IV, p. 189. 


—— XIII, p. 36. U.B.R., IT, 1904-06, p. 66. 

The Plaintiff-Respondent, Kin Kin, is the grand-daughter of 
the deceased Modawundauk, an official under the Burmese Kings, 
by his first wife, Ma Ma Gale. The second Defendant,Ma Myin, 
is a descendant of the Modawundauk by his second wife, Anme 
Kyin. The Plaintiff’s mother, Ma Tin, was the only child of the 
Modawundauk and Ma Ma Gale, and she died at or soon after 
the birth of the Plaintiff. The land in dispute forms part of a 
property which was mortgaged with possession to the father of 
Ma MaGale. In the year 1251 (1889-90) this property was parti- 
tidned amongst Ma Ma Gale and her co-heirs, and the land in 
dispute fell to the share of Ma Ma Gale. This was during her 
coverture with the Modawundauk. Ma Tin, the mother of the 
Plaintiff, was already dead. Ma Ma Gale died in the year 1270 
(1908-09) and the Modawundauk died in the year 1277 (1915-16). 
The land in dispute is now in possession of the Defendants and 
the Plaintiff claims possession onthe ground that she is the 
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sole heir of her grand-mother, Ma Ma Gale. The Defendants 
at first pleaded that the land had fallen to their share on the 
partition of the estate of the Modawundauk, but they have 
practically given up that contention now, and merely claim that 
the land does form part of the Modawundauk’s estate, and that 
the Plaintiff has only a claim to a share in the land as one of the 
heirs of the Modawundauk. A considerable amount of evidence 
has been taken to shew that after the death of Ma Ma Gale,, 
and until the death of the Modawundauk, Kin Kin, the Plaintiff, 
had the sole enjoyment of the produce of the land. There is 
however no allegation of a gift of the land to her. Her claim 
is that the property did not belong to the Modawundauk at all 
and does not form part of his estate. -The District Court has 
held that as the property was inherited by Ma Ma Gale during 
her coverture with the Modawundauk, the heirs of Ma Ma 
Gale are entitled to the whole property to the exclusion of all 
other heirs of the Modawundauk, and it is against this decision 
that the present appeal has been laid. Certain questions of 
evidence have been raised in the memorandum of appeal, but 
the only question which has been pressed is the question of law, 
namely whether the heirs of Ma Ma Gale alone are entitled 
to the Jand or whether it forms part of the estate of the. 
Modawundauk. 

The Lower Appellate Court in deciding the point followed 
the Lower Burma ruling reported at page 119 of the Burma Law 
Times, Volume VI (Mrs. Pandroff-v. Maung Po Tha and Maung. 
Kygw). If that ruling is correct then there can be no doubt 
that the present Plaintiff has been rightly given a decree for the 
passession of the land in suit. In that case Mr. Justice Parlett: 
held that property inherited by a Burman Buddhist wife during 
her coverture with her husband was her separate property 
that on her death her husband acquired nothing but a life: 
interest in that property, and that, except for such of the pro- 
perty as was sold for family necessity by the husband during 
his life, the whale of that property descended on his death to 
her children to the exclusion of children of any other marriage- 
by the husband. If that ruling is correct, the Modawundauk- 
acquired merely a life interest in the property after the death 
of Ma Ma Gale, and on his death the whole property must- 
descend to the Plaintiff to the exclusion of his descendants by: 
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his other wives. But the principle laid down’in Mrs. Pandroff’s M4 eae 
case seems to be at variance with principles that have been Km Ki. 
accepted in a number of other cases, both of Upper and 
Lower Burma. In the case of Maung Po Sein v. Ma Pwa and 

«6 (Printed Judgment, p. 403) certain property had been 
inherited by one Maung Shwe Gon during his coverture with 
Ma Piva. Maung Shwe Gon executed a deed of gift of this 
property. It was held that Ma Pwa had a vested interest in 

one-third of this property, and that to the extent of this one- 
‘third the gift was invalid. In the case of Tole Ram v. Ma 
Kaing (Burma Law Times, V., p. 98) certain property was 
attached in execution of a decree against one Maung Yan Bye. 
The property was inherited by the wife of Maung Yan Bye 
during coverture. It was held that the decree-holder hada 
right to attach and sell the one-third share of Maung Yan Bye~ 
in the property. The same view was taken in the case of 
Maung Lo v. Maung Pyaung (Burma Law Times, ITI, p. 149). 

prhe principle laid down in Maung Po Sein’s case was followed 
in the case of S. P. M. Palaniappa Chetty v. Ma Tw (Burma 
Law Times, XIII, p. 36). The decisions in Maung Po Sein’s © 
‘and Palaniappa Chetty’s cases are nét necessarily at variance 
with the law as propounded in Mrs. Pandroff’s case, as all that 
they amount to is that the party to the marriage who did not 
inherit the property had a life interest in one-third of the pro- 
perty. But the other two cases cited distinctly lay down the 
principle that the one-third share is a share which can be 
attached and sold as the property of the party which did not 
inherit, a principle which is hard to reconcile with the ‘view 
that that party only obtains a life interest. 

The rulings I have just referred to deal with the rights of 
disposal to property inherited during marriage by the parties 
to the marriage. There isa further series of rulings which 

deals with partition of such property on divorce. in the case 

of Ma Ngwe Byin v. Maung Lun Maung (Printed Judgments, 

Lower Burma, p. 295), it was held that as between husband 

and wife property inherited during coverture should be treated 

as lettetbwa and not payin when partition of property is 

made on divorce. In the case of Mil Myin v. Nga Twe and 2 

(U.B.R., 11, 1904-06, Buddhist Law, Divorce, page 19), it was 

held that when property is inherited during coverture by 
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husband or wife the status of nissayo and nissito arises with 
respect to that property, and the person who has inherited the 
property is entitled to a two-third share on divorce, and the other 
party to a one-third share. As regards partition on divorce 
I think that Sir George Shaw’s finding in Mi Myin’s case must 
be considered as settled law, and this is in effect admitted on 
behalf of the Respondent in this appeal. The learned Advocate 
for the Respondent contends however that the same principles 
cannot be applied when the question of the division of inheritance 
amongst children of the different marriages is in question, 
It must be conceded that it does not necessarily follow that the 
same principle must be observed in the two cases. In Ma 
Ngwe Bwin’s case the necessity for distinguishing between 
partition of property on divorce and a succession to property 
by inheritance was specifically pointed out. 

The quality of such inherited property was directly con- 
sidered with reference to succession by inheritance in the Lower 
Burma case of Maung Gale v. Maung Bya (L.B.R., IV, p. 189), 
and in the Upper Burma case of Nga Lu Daw and 1 -v. Mi 
Mo Yi and 1 (U.B.R., Vol. Il, 1914-16, p. 66). In Maung 
Gale’s case it was held that the children of two marriages of a 
Burman Buddhist husband were entitled to equal shares in 
property inherited by him during his marriage with the second 
wife. The view taken was that the property was not acquired 
during the continuance of the secorid marriage by the joint 
skill and labour of the husband and wife, and in effect there- 
fore that the second wife had no heritable interest in the pro- 
perty. This view was dissented from in Nga Lu Daw’s case. 
In that gase the learned Additional Judicial Commissioner, 
Mr-McColl, after discussing the relevant portions of different 
Dhammathats, came to the conclusion that the children of the 
marriage during which the property. was acquired by inheritance 
did obtain a.larger share than the children by other marriages, 
and that. the property must be treated as lettetpbwg of that, 
marriage. The property deait with in that case.was property 
inherited by the husband who had married three different wives, 
and the question for decision was the division of the property 
amongst his children. Admittedly each of those children 
would be entitled: to some share and the question for decision 
was the'extent of each share. In the present case it is one of 
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the wives who inherited the property, and it is not admitted” 


that the children of the other wives are entitled to any share 
init. At first sight it would appear to follow that if the pro- 
perty be considered as /ettetpbwa in the one case, it must 
similarly be treated as lettetpwa in the other. But in interpre- 
ting the passages in the various Dhammathats, it is dangerous 
‘to lay down any general principle as being deduced therefrom 
and to apply that principle to circumstances entirely different 
from the circumstances to which the passages refer. And the 
various passages referred to in Nga Lu Daw’s case are them- 
-selves authority for the view that the principle, that property 
inherited during marriage is lettetpwa of that marriage, cannot 
always be applied. The Dhammathats particularly relied on 
by the learned Additional Judicial Commissioner are the 
Dhamma, the Manukye and the Rajabala. Each one of these 
Dhammathats, before dealing with the hereditary property of 
the father lays down that the son of each mother shall succeed 
to her hereditary rights. The same passages from the same 
Dhammathats which lay down that of the father’s inherited 
property, the sons of the marriage during which it was acquired 
-snall inherit the larger share, lay down also that the mother’s 
inherited property shall go entirely to the mother’s children. 
I know of no authority in any of the Dhammathats for a con- 
‘trary view as to inheritance in such a case. And I am bound 
to follow the clear pronouncements made on this particular 
point. 

I am of opinion therefore that, although for many purposes 
property inherited during marriage must be regarded as leitet- 
pwa of that marriage, although on divorce by mutual consent 
itis treated as such /ettethwa, and ‘although it has been held 
that during marriage the spouse that did not inherit acquired a 
vested interest in one-third of the property, yet in a case such 
as the present, where a husband has had more wives than one 
property inherited by one of those wives during marciage, if 
-stillin existence at the death of the husband and the wife, 
-descends to the children by that wife, and thé children by other 
wives can lay no claim to succeed to it. 

I am of opinion that this case was rightly decided by the 
District Court. 

I dismiss this appeal with costs. 


Ma Kurx 
a 
Xin Kim. 


Cieit 
Revision 
No. 86 9f 
1920, 
aated the 3rd 
January 1921. 


16 UPPER BURMA RULINGS. [ von. 


Before L. H. Seunders, Esq., 1.C.S. 


MA KYAW v. MAUNG SHEIN GO anp 2. 


Mr. D. Dutt —for Applicant. 
Mr. Johannes for Mr. Maung Su—for Respondents, 


Civil Procedure—15 (c) 

It is not a necessary condition to interference bya High Court that the 
exercise of jurisdiction referred to in this clause should be illegal or 
irregular. If the act of the subordinate Court is illegal or materially 
irregular the High Court may interfere though the exercise of iurisdiction 
is legal and regular. 

What constitutes an illegal act or one which is materially sheegiar is. 
a question of fact to ke decided in each case. 

U.B.R., 1919, page 179,—not followed. 

The Plaintiff sued the three Defendants as sister and admi- 
nistratrix to the estate of Ma So Me to recover a boat, a ruby 
ring, and some other items of moveable property, which had 
come into the possession of the three Defendants on Ma So 
Me’s death. The third Defendant was a péngyi and the defence 
was that the property had been given tohim by Ma So Me to 
be sold, the proceeds to be used for the maintenance or repair 
of certain religious buildings. The boat had been sold to first 
Defendant. The other articles were still in third Defendant’s 


possession. 
The first Court decreed'the Plaintiff’s suit on the ground 


that when the deceased made an offer of the property to third 
Defendant there had been no ceremony of libation. The District 
Court held that no such ceremony was necessary, that all that 
was required was delivery of possession, that this had been 
proved and the Plaintiff's suit was therefore dismissed by the 
District Court in appeal. 

The Plaintiff now moves this Court in revision to set aside 
the decree of the District Court. The reason which the Dis: 
trict Court gave for holding that delivery of possession had 
been proved was that “ Plaintiff herself said that Ma So Me 
entrusted the property to the Defendants when she*was sick.’ 
The Plaintiff madeno such statement. She was examined be- 
fore issues when she said that “ Ma So Me died at Thitseingyi” 
leaving the property as per list in the hands of the first Defend- 
ant.” She also examined herself as a witness and in her 
evidence the only reference to the property was a statement 
that “the boat is now with Shein Ko while the rest are with 
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third Defendant.” There is no other evidence on the record to 
* suggest that any of the property ever left Ma So Me’s -posses- 
sion in her lifetime, except the statement that the boat was 
rented to the first and second Defendants for Rs‘ 8 a month 
which rent was paid to Ma So Me. This statement was made not 
only by Plaintiff's witness but by the third Defendant himself 
and appears to be the explanation of the entrustment of the 
boat referred to in paragraph 2 of the plaint. The third Defend- 
ant moreover said that he only got possession of the other 
articles in suit after So Me’s death and there is no suggestion 
from beginning to end of the record that Ma So Me ever parted 
with any of them during her lifetime except that she leased the 
boat for a monthly rent which was paid to her. The third 
Defendant, moveover, whois the only real contesting Defendant, 
admitted that the gift on which he relied, which had been made 
in 1273 B.E., had been a merely verbal offer of the property to 
take effect on Ma So Me’s death. - The evidence of the validity 
of the offer according to the Vinaya appears to refer rather to 
the capacity of the donee to accept than of the donor to make 
the gift. It appears clear that the transaction between the 
deceased Ma So Me and the third Defendant did not, in any 
interpretation of the law, amount to a valid gift. If section 
25 of the Contract Act applied the gift was not complete for 
there was no delivery of possession. If the question was one 
of religious usage it was not a valid gift for the same reason: 
The Judge of the District Court appears to. have been aware 
of the law on the subject and was only able to give Defendants 


a decree by attributing to the Plaintiff a statement which she. 


did not make. 

‘The question remains whether the District Court “acted 
illégally or with material irregularity in the exercise of its 
jurisdiction ” in so doing. 3 

In the vase of Ma E Ko v. Ma Pwa Hmi (1) the meaning of 
these words which form the third clause of section 115, Code of 
"Civil Procedure, was discussed, and the conclusion wasarrived 
at that a material irregularity or illegality is not in itself a 
sufficient ground for revision under clause (c) of section 115, 
Code of Civil Procedure. There must at the same time have. 

(1) U.B.R., 1919, 3rd quarter, page 179. 


Ma Kyaw 
2 
Maunc 
Suan Go. 


Ma Kyaw 
*% 
Mavuc 
‘Sumx Go. 


18 UPPER BURMA RULINGS. C von. 


been a wrong or irregular exercise of jurisdiction. It was 
further explained that it was not permissible to construe the 
words “ in the exercise of its jurisdiction” as though they meant 
no more than “ in its capacity as a Court.” It was pointed out 
that “if that is all they mean, the words are superfluous and 
could be dispensed with, since in one sense a Court always 
passes orders in the exercise of its jurisdiction.” It might be 
added that in the latter sense a Court not merely passes orders 
in the exercise of its jurisdiction; every action performed by 
the Court from the acceptance of a plaint or application to the 
passing of a final order is performed in the exercise of its juris- 
diction. q 

It appears to me, if this view is correct, that not only are 
the words “in the exercise ofits jurisdiction” in clause (c) 
superfluous, but the whole of that clause is unnecessary and 
superfluous as being a mere repetition of clauses (a) and (6)- 
In the words of Walsh in his work on Revision and Extraordi- 
nary Jurisdiction at page 43 “strictly speaking, jurisdiction 
itself, cr the existence of jurisdiction, is involved opty when 
the allegation is that it has been exceeded or denied.” 

I think that if the words of section 115 are looked at without 
paraphrase -their meaning is not open to doubt. Clause (c) 
does not say that the High Court may interfere where there 
has been an illegal or irregular exercise of jurisdiction. It 
allows interference where a Court has acted illegally or with 
material irregularity in the exercise of its jurisdiction. The 
‘mear.ing of the paraphrase and the meaning of the clause are 
not identical, for the former speaks of the.exercise of the juris~ 
diction as illegal or irregular while the latter speaks of the act 
as illegal or irregular. I agree with my learned predecessor 
that section 115 must be read as a vhole, and, if this is done, 
I think it is impossible to conclude that the jurisdiction referred. 


to in clar'se (c) may not refer to a jurisdiction vested in the. 


Court and exercised legally by the Court. What clause (c) 
does is merely to give power to deal with an‘illegal or irregular 


act done under the circumstances described that is in the exer-" 


cise of the Court’s jurisdiction. I see no reason to suppose 
that the word “ jurisdiction” in clause (c) has any other mean- 
ing than “ powers of the Court.” 
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What section 115 provides for is three cases: first, where 
there is an exercise of jurisdiction not vested in the Court by 
law ; secondly, where there is a refusal to exercise a jurisdiction 
vested in the Court by law ; thirdly, where there is an illegal or 
irregular act in the exercise of the Court’s jurisdiction, or, in 
other words, in the exercise of a jurisdiction vested in the Court 
by law. 
> The use of the words “ jurisdiction” rather than “ powers 
of a Court” is accounted for by its presence in clauses (a) 

and (6). 
If it were necessary or desirable to paraphrase section’ 115 


I should say that it gives the High Court power to interfere in* 


cases where a subordinate Court acts without jurisdiction, 
refuses to act having jurisdiction, or having jurisdiction and 
acting, acts illegally or with material irregularity. 

The only question that remains is what is an illegal act or 
one which is materially irregular. It is neither necéssary nor 
desirable if it were possible to give a definition; each case 
must be decided on its own merits. A mere error of law is not 
necessarily anillegality,on the other hand, a perverse and 
wilful error of law or fact may be. I do not think there can be 
any question that where a Court correctly states the law but 
applies it by assuming the existence of facts which it is neces- 
sary to prove and of which there is no proof and in so doing 
states that there is evidence on the record while in fact there 
is no evidence on the record the Court acts illegally. 

In this view ofthe case this application must be allowed 
and the decree of the first Court will be restored with costs 
throughout ; but the decrees must provide forthe payment of 
the value of articles sued for Rs. 270as an alternative to 
delivery. 


Ma Kraw 
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Before H. A. Brown, Esq., I.C.S. 
MAUNG KYAW SEIN anp 1 v. MA MIN YIN. 

Mr. A. C; Mukerjee—for Appellants. 

Mr. Ganguli for Mr. Pillay—for Respondent. 

Buddhist Law—Inheritance. 

A step-brother wnose step-mother was the mother of the deceased, is 
entitled to inherit the property of his deceased step-brother unde 
Burmese Buddhist Law although he has no blood relationship to tie 
deceased, and his claims are to be preferred to those of the deceased’s 
maternal aunt. 

U.B.R., 1897-01, p. 531. 
L.B.R., VII, p. 1. 

This appeal arises out of the grant of letters of administra- 
tion to the estate of one Maung Ba, deceased. The District 
Court has granted letters to Ma Min Yin, the sister of Maung + 
Ba’s deceased mother Ma Min Thin. The application was 
contested by Maung Kyaw Sein and Maung Po Hein, who made 
a@ separate application for the issue of letters to them. 
Maung Ba appears to have died unmarried, and without any 
brothers or sisters.- (I see in one of the lists attached to the 
application of Ma Min Yin, one Me Yin named as being sister 
or cousin of the deceased. No reference. to such a sistei 
occurs elsewhere in the proceedings, and the Applicant herself 
is called Ma Yin by the Respondent. Ic would seem as though 
there were some mistake in this list,-and Maung Ba has no 
brothers or sisters. The case has been argued before. me on 
that assumption.) . ‘ 

The Appeliants, Maung Kyaw Sein and Maung Po Hein, are 
not connected by blood with Maung Ba in any way. But 
after the death of Maung Ba’s father, his mother, Ma Min 
‘Thia, married one Maung Pan U who was the father of the 
two Appellants by a former wife. The two Appellants were 
therefore step-children of Ma Min Thin. 

Maung Pan U predeceased Ma Min Thin, and after his 
death the property of the marriage was partitioned between 
Ma Min Thin and the two Appellants. Ma Min Thin subse-. 
quently died without remarrying, and her property descended 
to her son, Maung Ba. ; : a 

The Appellants claim as step-brothers of Maung Ba, and if.it 
be held that this claim is good, and that it is superior to that 
of Ma Min Thin’s blood relative, then Ma Me Yin was not 
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entitled to inherit from Maung Ba and letters shonld not have 
been granted to her. In the case of Nga Son v. Ma Nyo 
(U.B.R., 1897-01, p. 531) it was held that stev-children were 
entitled to inherit in preference to the sister, even though the 
property of the marriage had been partitioned between the 
step-children and the deceased after the death of her husband. 
This case would be clear authority for the view that, if Ma 
Min Thin had died. after Maung Ba, the Appellants would 
have to be preferred to Ma Me Yin as heirs to the estate. But 
is it possible to go a step further than this, and to hold that, 
now that the property has vested in Maung Ba, they are entitled 
to inherit though they have no blood relationship of any sort 
with Maung Ba? Inthe case of Ma Hnin Bwin v. U Shwe 
Gon (L.B.R., VIII, p. 1) their Lordships of the Privy Council 
held that in families which have ceased to live together the 
claims of brothers and sisters to inherit were superior to those 
of parents. The general principle on which this rule of law 
is based is that the inheritance should never ascend unless 
' absolutely necessary. I see no good reason for not applying 
this general principle in the present case. If the Appellants are 
held to be heirs at all of Maung Ba, then I think their claims 
must be considered in preference to those of the Respondent. 
If they are co-heirs at all, they come in before ascendants. : 
The question then for decision is whether the Appellants are 
heirs at all of Maung Ba. They are not related in any way by 
blood to him. But neither were they related by blood to Ma 
Min Thin, and it is quite clear on the authority of Nga Son’s 
case cited above that they would nevertheless have been Ma 
Min Thin’s heirs. The principle in such a case appears to be 
that Ma Min Thin and Pan U lived itogether as husband and 
wife and that their proprety was used jointly for the whole 
family including the children of both parents. The Appellants 
therefore retained their interest as heirs to the property even 
after it had passed to Ma Min Thin who was no blood relation 
of theirs. Ican see no reason why the same principle should 
not be carried one step further. From Ma Min Thin the 
property has descended to Maung Ba. But it still’ remains 
with one who was a member of. the joint family. The 
Appellants have not therefore lost their interest in the 
property, and must I think be held to be heirs of Maung Ba. 


Maung 
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del If they are heirs atall, as 1 have already observed they must 
Sain in my opinion be preferred to the Respondent. And this resuit 
Ma Min would logically follow from the finding in ‘Nga Son’s case> 
¥nv. For in accordance with that finding, they would be preferred 
to the Respondent if Ma Min Thin’s estate were under 
consideration. And Ma Min Yin can only claim the present 
estate through Ma Min Thin. 

Iam therefore of opinion that the Respondents are the: 
heirs of Maung Ba, and that their claims are to be preferred 
to those of Ma Min Yin. Iam not prepared to say that none: 
of the estate could be claimed by Ma Min Yin. The ruling in 
Nga Son’s case saves certain ancestral property. It is not 
clear however in this case that'any such property exists. The 
Appellants are the heirs, and it is not clear that Ma Min Yin is 
entitled to inherit at all. The Appellants were therefore the 
proper persons to get letters of administration. : 

I set aside the order of the District Court directing letters 
to issue to Ma Min Yin, and direct that letters shall issue to 
Maung Kyaw Sein and Maung Po Hein on their furnishing the 
necessary security. 

Costs throughout will be borne by the respondent Ma Mix. 
Yin, advocate’s fee in this Court, one gold mohur. 





Civil 2nd Before H. A. Brown, Esq., 1.C.S. 
Appeal No. 
268 #/ 1920, MA MYO ZIN anv 1 v. MA PWA. 
mated the 24th 
Tonuary Mr. L, Pillay—for Appellants. 
rgar, Mr. A. C, Mukerjee—for Respondents, 


Probate and Administration Act, 1881, section 78, Administra- 
tion Bond—Limitation Act, 1908. 

Sureties who sign an administration bond are bound thereby so long as 
the admii tion of the estate is incomplete, and cannot be released from 
liability to suit their own convenience. Section 130, Indian Contract Act, 
docs not apply to such a bond. A suit on an administration bond is 
governed by the provisions of Article 68 of the Second Schedule to the 
Limitation Act, but so long as the administration is incomplete, any fresh 
breach of the bond gives a fresh starting point for limitation—Moolla 
Dawood and 1 v. Fatima Bee Bee (Lower Burma Rulings, VIII, page 99). 
—dissented from. 

1.L.R. Cal., XXIX, p. 68. LL.R. AIL, XXXIIi, p. 414, 
LLR, All, XXXI, p. 56. Indian Cases, XXVII, 849. 
LLL.R. Mad., XXVIIF, p. 161. 


The District Court of the Lower Chindwin has passed a 
preliminary decree directing the Appellant, Ma Myo Zin, to 
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furnish an account of her-administration*of the estate of .Ma 
Ein- Bye, deceased. - An appeal was preferred to the Divisional 
Court of Sagaing which-was dismissed, and the Appellants 


have now come up to this Court on second appeal. 
* * * * * 


The third ground of appeal is that the Defendant-Appellants 
Nos. 2 and 3 were absolved from their suretyship in virtue of 
the orders passed by the District Court on’ an application 
made by them to discharge them from their suretyship. The 
Appellants in question, Maung Tun Yaung and Maung San Yon, 
executed a surety bond for the due administration of the 
estate by Ma Myo Zin. The bénd is dated the 2nd June 1913, 
On the 22nd July 1915 the two sureties asked that their bond 
might be cancelled on the ground that the case was not: yet 
finished and they wanted to go away for trade purposes. On 
receipt of this application the Court passed orders “ Notice to 
issue for the furnishing of fresh security within one month.” 

It does not appear that fresh security was ever accepted, or 
*-at the Court ever passed orders cancelling the security. 
But in the view! take of the matter I do not think that the 
question whether the Court did or did not mean to cancel the 
bond is very material. The question at issue depends on 
whether ‘section 130 of the indian Contract Act does or does 
not apply to such a bond. If it does apply, then it would 
appear that mere notice to the Judge of their intention on the 
part of the sureties would be sufficient. As to whether the 
section is applicable there are conflicting decisions of the 
High Courts of India. In the case of Raj Narain Mukerjee y. 
Ful Kumari Debi (Indiaa Law Reports Calcutta, XXIX, page 
68), it was held that the section did apply to a security bond 
under the Probate and Administration Act. The Madras and 
Allahabad High Courts have taken the opposite view (Allahabad, 
XXXI, page 56, and Madras, XXVIII, page161). In the Calcutta 
case it was held that section 130 did apply tosuch a case. But 
the decision seems to have been based rather on the equitable 
doctrine that, in a“case such as that then before the Court, 
relief ought to be possible, and Maclean, C.J., particularly 
-limited the application of the ruling by remarking “I am not 
dealing with the case of a-person who becomes. surety,-.and 
then from mere..caprice or for no sound reason desires. to be 
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discharged.” This decision was considered by the learned 
Judges of the High Courts of both Madras and Allahabad 
before they came to a contrary decision. In the Madras case 
reference was made to Engish authorities on the point, and in 
particular to the case of in re Stark. It was pointed out that 
this case did not appear to have been brought to the notice of 
the learned Judges of the Calcutta High Court. On general 
grounds it weuld appear unlikely that the intention of the 
Legislature was that section 130 of the Contract Act should 
apply. Ifthat view were held then it is difficult to see what is 
to prevent anyone from signing a security bond, and, at any 
subsequent time withdrawing ‘that security, without allow- 
ing of any opportunity for the replacing of that security 
by fresh security. Meanwhile the estate would be wasted and 
there would be no remedy except against the estate and the 
administrator. The object of the provisions of the Probate 
and Administration Act as to the furnishing of security would 
thus be defeated. 

The wording of section 130 assumes that there is a creditor, 
and that notice to that creditor will be sufficient to prevent 
him from entering into fresh contracts on the guarantee. {n 
the case of letters of administration, the only creditor could 
be the Judge of the Court, and there are no fresh contracts for 
him to enter into as the letters have been granted once for all. 
I do not think that the guarantee can be held to be a continuing 
guarantee within the meaning of section 130 of the Contract 
Act, and I am unable to hold that the two sureties in this case” 
cap absolve themselves from liability on this ground. 

The next ground of appeal is that the case against the 
sureties is barred by limitation. Reliance is placed on the 
case of Moolla Dawood and 1 y. Fatima Bee Bee (Lower 
Burma Rulings, VIII, page 99). In that case it was held that an 
administration bond was a bond subject toa condition within 
the meaning of Article 68 of the First Division of the First 
Schedule of the Limitation Act, and that the period of three 
years allowed by that Article began to run when the conditions. 
of the bond were first broken. If this ruling be correct, then 
there can be no doubt that the plea of limitation in this case 
must succeed. The administratrix in this case was required 
to furnish accounts within six months. She did not do so. 
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The letters are dated the 2nd June 1913, and the present suit 
was not filed until the 8th June 1918. Considerably more than 
three years elapsed between the failure of the administratrix 
to furnish an account and the filing of the present suit. It is 
however contended on behalf of the Respondent that the Lower 
Burma Ruling should not be followed. is 

A contrary view to that taken in Lower Burma was 
expressed by the High Court of Allahabad in the case of Kanti 
Chand. Mukerjeey. Al-I-Nabi (Indian Law Reports Allahabad, 
XXxIu1, page 414), and it does not appear that this ruling was 
brought to the notice of the learned Judges of the Chief 
Court in Ahmed Moolla Dawood’s case. The question was 
also considered in the case of S. G. Ramanathan Chetty and 
others v. A. S. Rangammal and others (Indian Cases, XXVII, 
page 849). At page 856 of the judgment in that case the 
following passage occurs: “It is not disputed that a suit to 
enforce a bond subject toa condition should be instituted 
within three years from the period when the condition is 
broken. The present case falls under Article 68 of the Second 
Schedule to the Limitation Act. In cases where the bond 
contains successive covenants each breach gives a separate 
cause of action but the date of the last breach is the starting 
point of limitation ina suit on the bond when the bond is 
conditioned on the perfortnance of severa! acts and the 
obligation to pay is enforceable till the last of the conditions 
is fulfilled.” No reasons for this proposition of law are given, 
but it appears to be based on the law as enunciated in para- 
graph 204 at page 100 of Halsbury’s Laws of England, Volume 
3. The relevant portion of that paragraph runs as follows: 
“Tn the case of a conditional bond time does not begin to run 
for the purposes of the Statute of Limitations until breach of 
the conditions; and where the condition is . . ... . for 
the performance of several acts in succession, a new cause of 
action arises on each successive breach. “wt 

The conditions of the administration bond in the present 





case are :-— 
(1) The filing of an inventory within six months, 
(2) The rendering of a true account of the property and 
credits within a year, and 
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(3) The, due collection. getting in and administration of 
the estate. 

The bond further provides that. if these. conditions. are 
fulfilled the bond shall be void: and of no effect, but otherwise 
it shall remain in full force. It is clearly the intention of the 
bond that the obligation to pay shall continue til! the last of 
the conditions is fulfilled. And although the conditions of ‘the 
bond are divisible, the penalty is not. According to the law 
as enunciated in the paragraph I have quoted from Halsbury’s 
Laws of England, a new cause of action arises whenever any 
of the conditions of the bond is broken. But for so long as 
the administration remains incomplete, the bond remains in 
full force, and each new cause of action gives the Judge of the 
Court the right toclaim up to the full amount of the bond, 
That is the interpretation put upon the provisions of Article 
68 of the Second Schedule to the Limitatien Act in Rama- 
nathan’s case. The Learned Judges of the Chief Court of 
Lower Burma in Ahmed Moolla Dawood’s case remark that in 
accordance with their finding," the application of Article 65 
to administration bonds may be attended with results which 
the Legislature could scarcely have contemplated, but in the 
absence of any special provision for such bonds remaining in 
force for as long as an administrator does not.do his duty the 
plain provision of the law as it stands must be applied to them.” 
With all deference to the opinions of the learned Judges, the 
assumption that the application of the plain provisions of law 
must lead to the results there contemplated seems to me to 
be an unnecessary assumption. The view of the Madras High 
Court is at least as much in accordance with the wording of 
Article 68, and leads to no results which the Legislature could 
not have contemplated. I accept that view, and hold that so 
long as the administration is incomplete, any fresh breach of 
the bond gives a fresh starting point for limitation. It follows 
that the present suit is not barred by limitation as against the 
sureties. 

* * * *- * 

I dismiss this appeal with costs, advocate’s fee one gold 

_mohur. 


Circular Memorandum No. 1 of 1921 
From 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
To 


~ ALL JUDGES IN UPPER BURMA. 


Dated Mandalay, the 15th February 1921. 


It has been brought to the notice of the Judicial Commissioner 
that some Judges are of opinion that an unregistered mortgage 
deed for less than Rs. 100 can form the basis of a mortgage decree. 
They seem to have been misled by the fact that the Indian Registra- 
tion Act, 1908, states that documents concerning land of a value of 
less than Rs. 100 do not require registration, 

The attention of Judges is therefore drawn to paragraph 2 of 
section 59 of the Transfer of Property Act, 1882, as amended by 
Acts VI of 1904 and XI of 1915, which excludes all unregistered 
mortgage deeds, even if the value concerned is less than Rs. 100 
unless they are accoinpanied by delivery. 

The following paragraph is being inserted in the Courts Manual 
in order to make this clear :— 

“8384p. Mortgages—A mortgage for any amount can be 
effected by a registered instrument signed by the mortgagor and 
attested by at feast two witnesses. 

$ In addition to this a mortgage in which the principal money 
secured is fess than Rs. 100 can be created by delivery of the 
property provided that the mortgage is not a simple mortgage. 

“In Mandalay a mortgage of any amount can be created by 
delivery to a creditor or his agent of documents of title to immove- 
able property with intent to create a security thereon.” 


By order, 


Cc. B. AUBREY, 
Registrar. 


Circular Memorandum No. 2 of 1921, 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA,. 
“To 
ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 15th February 1921. 


It has been brought to the notice of the Judicial Commissioner 
that no check is at present exercised on the fines realized by Courts. 
and credited to Municipal and Town Funds as laid down in Articles 
81 to 84 and 42 of the Burma Treasury Manual. Whatever receipts 
are paid into the fund are regarded as correct, the Magistrates 
‘inflicting the fines being held responsible for collecting the amounts 
and paying them in to the credit of Municipal and Town Funds (vide 
paragraph 924, Courts Manual). With a view to securing the 
required check the Judicial Commissioner proposes to introduce 
a system by which statements of fines which should be credited to the 
Municipal, Town or Cantonment Funds will be furnished by Courts 
to the officers in charge of these funds. It is therefore ordered 
that a statement shall be compiled monthly in the Magistrate’s 
office in the form annexed hereto (Criminal 30a) and that it shall 
show the amounts which should be credited and the amounts which 
have actually been credited to each local fund during the preceding 
month, - This statement should be sent direct by the Magistrate 
to the President of the Municipality or officer in charge of the local 
fund, who should file the monthly statements in special files for 
reference by the Accounts office when required. The new form 
annexed hereto (Criminal 30a) wiil be introduced into the Guard 
Book of Judicial Forms, Part 1, Criminal. 


By order, 


Cc. B, AUBREY, 
Registrar. 


U.B. Judicial. 
Criminal 304- 


Statement of Criminal Judicial fines realized and credited to the’ 
Municipal and other local funds in the Court of the 











during the month of 5 "AD « 
rt Amount of 
“ste or, ch orca 
Case No. | Act under Amount | Chalan No-|to Remo | Remarks. 
fined. ~ 

Q) @) (3) a (6) 

i 

| | 

Dated wo. 
Magistrate. 


Municipal Con nitter 
Forwarded to the Town Committee 


Cantonment Committee 


for information. 


Hagistrate. 


INSTRUCTIONS. 


This statement should be compiled monthly in the Magistrate’s 
office and should show the amounts which should be credited and the 
amounts which have actually been credited to each local fund 
during the preceding month, and should besent direct by the 
Magistrate to the President of the Municipality or Officer-in- 
charge of the local funds who should file the monthly statements 
in special files for reference by the Accounts Office when required. 


Circular Memorandum No. 3 of 1921. 


iFRom 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 


UPPER BURMA, 
‘To 


ALL SESSIONS JUDGES AND MAGISTRATES, 
UPPER BURMA. 


Dated Mandalay, the 15th February 1921. 


The following instructions which have been issued by the Chief 
‘Court of Lower Burma are published for information and the 
guidance of Magistrates in Upper Burma. If a Magistrate will 
realize the importance of promptitude in the trial of criminal cases 
there is no reason why the high durations which are found in 
certain districts should not be very substantially diminished. 

2. The most frequent errors noticed are :— 

(1) The practice of granting remands into police custody as a 
matter of course, a practice which it is feared is fairly general at 
ithe present time. 

A remand must only be granted when it is shown that it is 
really essential to the successful investigation of the case. 

(2) The practice of reserving judgment in all cases. 

This cannot be too strongly condemned. in all but really 
intricate cases it should be possible to deliver judgment on the day 
on which, or on the next day after, the trial concludes, 

(3) Insufficient use of the provisions of section 254, Criminal 
Procedure Code, which allows a Magistrate to framea charge in 
warrant cases, at any stage at which the evidence recorded gives 
ground for presuming that the accused has committed an offence 
triable by the Court. 

Almost invariably the whole of the prosecution evidence is 
recorded before a charge is framed, with the not infrequent result 
that’ most of the prosecution witnesses have to be recalled for 
‘further cross-examination after the charge. The delay thereby 
caused might be avoided in | many cases if Magistrates would bear in 
mind the provisions of section 254, Criminal Procedure Code, and 
frame a charge as soon asa prima facie case has been made out 
against the accused. 

(4) The provisions of section 242, Criminal Procedure Code, 
ate also ignored by many Magistrates, and cases are adjourned 
unnecessarily after an accused has appeared, for the attendance of 
absent accused or prosecution witnesses. Such unnecessary 
adjournments must be avoided in future. 


(2) 


(5) In many districts, the provisions of section 170, clauses 
(2) and (4), of the Criminal Procedure Code, which require that in 
police cases the compiainant and witnesses for the prosecution shall 
be bound down to appear in the Magistrate’s Court on a fixed’ day, 
are habitually disregarded. 

This is no doubt due to the congestion in Magistrates’ Courts, 
which prevent Magistrates from ‘taking up cases as they come in, 
the Magistrates’ boards being full for several days ahead. This 
difficulty might be remedied to some extent if Magistrates, instead 

of filling up their boards ahead for the whole working day, were to 
keep free a substantial portion of each day for the purpose of 
examining the prosecution witnesses in any fresh case which might 
‘come in. The Judicial Commissioner desires that this system may 
be given atrial. It may be remarked that if once case work were 
brought up to date, and accused and prosecution witnesses came to 
‘Court at the same time as a matter of course, Magistrates would 
ordinarily have on their boards only cases fixed for defence or 
further evidence and would therefore. be in a position to take up 
each fresh case as it arrived. 

The Judicial Commissioner would be glad if District Magistrates 
wotld instruct the Magistrates of their districts accordingly, and 
would favour the Judicial Commissioner with their views on this 
suggestion after it has been given a fair trial. 

$. Sessions Judges and District Magistrates should pay parti- 
-sular attention to the matters noted in this circular whe- 
inspecting Courts. 


By order, 
C..B, AUBREY, 
Regist#ar. 


Circular Memorandum No. 4 of 1921. 


From 
THE REGISTRAR, 


COURT OF THE JUDICIAL COMMISSIONER, 
2 UPPER BURMA, 


To 2 
ALL JUDGES IN UPPER BURMA. 


Dated Mandalay, the 15th February 1921, 


The attention of all Civil Courts is called to the amendment of 
the Code of Civil Procedure, 1908, by Act No. XXIV of 1920. 

For sub-rule (1) of rule 5 of Order IX-in the First Schedule to 
the Code of Civil Procedure, 1908, the following shall be substituted, 
namely :— . 

“ (1) Where, after a summons has been issued to the Defendant, 
or to one of several Defendants, and returned unserved, the Plaintiff 
fails, for a period of three months from the date of the return made 
+9. the Court by the officer ordinarily certifying to the Court returns 
made by the serving officers, to apply for the issue of a fresh sum- 
mons the Court shall make an order that the suit be dismissed as 
againstsuch Defendant, unless the Plaintiff has within the said period 
satisfied the Court that— 

(@) he has failed after using his best endeavours to discover 
the residence of Defendant who has not been served, or 
(b) such Defendant is avoiding service of process, or 
(c) there is any other sufficient cause for extending the time, 
in which case the Court may extend the time for making such 
application for such period as it thinks fit.” 


By order, 
C. B, AUBREY, 
Registrar.. 


Circular Memorandum No, 5 of 1921. 


From 
THE REGISTRAR, 


COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA,. 


To 
ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 2\st March 1921. 


All Magistrates are informed that consequent on the 
appointment of a Secretary to Government in the Legislative and 
Judicial Departments, it has been decided bythe Local Government 
that, while the administration of the Reformatory School, Insein, 
will still continue to be dealt with by the Secretary to Government, 
matters relating to individual cases of juvenile offenders will in 
future be dealt with by the Secretary to Government in the Legis- 
lative and Judicial Departments. The Judicial Commissioner 
therefore directs that all cases under section’ 32 of the Refor- 
matory Schools Act, 1897, be submitted in future to the Secretary 
to Government in the Legislative and Judicial Departments. 

The necessary amendment to paragraph 398 of the Upper’ 
Burma Courts Manual will be issued with the 19th list of correc- 
tions to the Manuai in due course. 


By order, 
Cc. B. AUBREY, 
Registrar. 
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Before H. A. Brown, Esq., B.A., I.C.S., Barrister-at-Law. 


MA KYAW v. MA KYIN anp 1. 
Mr. Mya U—for Applicant. 

Civil Procedure— Order XLVII—Review of Judgment. 

Held,—that to succeed in an application for review before a Judge 
other than the Judge who passedthe order sought to be reviewed, itis 
necessary to satiefy the Court that there is good reason for suppesing 
that the Judge who passed the order complained of could have been 
persuaded that it was wrong. 


U.B.R., 1892-96, II, 608. 

U.B.R., 1897-01, II, 631. r 

U.B.R., 1902-03, I, Pro. & Administration, 7. 

U.BLR., 1910-13, 11, 69. m 

The applicant Ma Kyaw is the widow of Mating San Win 
deceased, and as such widow obtained letters of administration 
to the estate of Maung San Win in the District Court 
of Lower Chindwin. An appeal against the order granting 
letters was filed in this Court by Ma Kyin and Maung Yan 
Aung, and the order granting letters was set aside by my 
predecessor. I am now asked to interfere with my predeces- 
-sor’s orders in review. The reasons for setting aside the 
grant were that the applicant had shown no real necessity for 
the grant, and that the petition showed that her object clearly 
was to get. the dispute as to ownership of property settled in 
her favour. 

The grounds for review are— 

(1) that the judgment of this Court proceeded on a 
misconception of facts, 

(2) that the bond fides of the applicant would have been 
found established had the fact that thé property in suit 
belonged to the deceased been taken into consideration, and 

(3) that a long series of rulings of this Court have been 
overlooked, and that the unreported case relied on is not 
applicable to.the present case. : 

The first ground I do not understand. It is not explained 
what is the misconception of facts my predecessor acted on. 
It is not alleged that there are any debts due to the estate, or 
that there are any other matters for which letters are 
desirable, and which have not been considered. 
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As to the second ground, the finding was to the effect that 
it was not necessary to consider the title to the property at 
all,.that if the property did belong to the deceased the 
applicant could assert her rights thereto equally well without 
letters. 

As to the third ground-a number of rulings have been cited 
before me, but none of them really support the case for the 
applicant. The first case cited is reported at page 608 of 
Volume II, Upper Burma Rulings, 1892-96, and deals with the 
question as to who is primarily entitled to letters. It does not 
appear to have been suggested in that case that letters should 
not be issued af all. The second case is reported at page 531 
of Volume II, Upper Burma Rulings, 1897-01. Here again the 
question was between two rival claimants to the estate of the 
deceased, each claimant alleging that he was the heir. The 
third case that of (1) Ma Sa So v. Ma Paw has been referred 
to in the judgment I am asked to review, and in that case also 
there was more than one heir. 

The last of the cases cited is the case of Nga Pwe v. Mi 
Chan Tha (U.B.R:, I, 1910-13, p. 69), and merely lays do-™ 
that a District Court after granting letters is functus officio, 
and that it had no power io determine questions of title. 

lcan find no authority therefore in any of the rulings 
cited on behalf of the applicant for the view now put forward | 
that as Ma Kyaw was the widow, and admittedly the heir, she 
ought to have been granted letters as a matter of course. 
The view taken by my learned predecessor was that letters 
should not be granted in a case of this kind, where the grant 
ensures no real benefit to the applicant and is entirely 
unnecessary for the purpose of enabling the applicant to 
asserther rights. Whether that view is correct or not I am 
not prepared to say. But I am clearly of cpinion that no case 


~ for a review of judgment has beea made out. Cases that Ihave 


had before me recently suggest that there is a prevailing idea 
that a review is a kind of further appeal, and that if it comes, 
before a Judge other than the Judge who heard the appeal, the 
original appeal can practicably be re-opened. Ifsuch an idea 


‘exists, it is in my opinion entirely erroneous. Application for 





(1) U.B.R., 1902-03, II Pro. & Admn., 7. 
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review of judgment may be made under the provisions of Rule 1 
of Order XLVII when new and important matter or evidence 
has been discovered, or when there is a mistake or error 
apparent on the face of the record, or for any other sufficient 
reason. Except in a High Court application for review can 
be made only to the Judge who passed the decree or order 
sought to be reviewed, except on the first two grounds, and 
Rule 5 of the Order provides that where there are more Judges 
of a Court than one the Judge who passed the decree or order 
should if possible also hear the review. It seems clear there- 
fore that the object of allowing a review is not to allowa 
further appeal, but to provide a means whereby the Judge who 
has passed an order may rectify a mistake that he has made. 
If the review comes before another Judge, the mere fact that 
that second Judgemight disagree with his predecessor does not 
appear to me to be- sufficient reason for granting a review. 
Judges are human and it is impossible to expect that they 
should agree on all points that come before them. If one 
Judge upsets the order of another Judge in review, there is 
ny guarantee whatever that the second Judge’s decision is 
wight and'the first Judge wrong. They are of equal jurisdic- 
“tioa, and the decision of either is equally likely to be correct. 
‘The decision of the second Judge would prevail simply because 
he happened to be the last in point of time to deal with the 
case. In order to succeed in review before a Judge other than 
the Judge who passed the order sought to be reviewed, it is 
necessary in my opinion to satisfy the Court not only that the 
vorder complained of was wrong, but that there is good reason 
for supposing that the Judge who passed the order complained 
of could have been persuaded that it was wrong. I am not 
satisfied that this condition is fulfilled in the present case. 
I reject this application. 


Ma Kyaw 
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PRIVY COUNCIL, 


Pricy Councit 
Me ue (ON APPBAI, FROM THE COURT OF THE JUDICIAL 
pig . COMMISSIONER, UPPER BURMA.) 
ae Judgment of the Lords of the Judicial Committee of the 


Privy Council, delivered the 28th January 1921. 





Present at the Hearing. 
Lorp BuckMasTER. Lorp Saw. 
Lorp Dunepin. Sir Joun Epce. 
Mr. AMBER ALI. 


(Delivered by ‘Lorp BuckMASTER.) 





MA SHWE MYA v. MAUNG MO HNAUNG 


(Appellant) (Respandent). 
MAUNG MO:HNAUNG v. MA SHWE MYA 
(Appellant) (Respondent), 


(Consolidated Appeals.) 
o Equity—Rights of—Contract—Specific performance of—Rules of 
‘ourt. 


All rules of Court are nothing but provisions intended to secure the 
proper administration of justice, and it is thereforc essential that they 
should be made to serve and be subordinate to that purpose so that full 
powers of amendment must be enjoyed and should always be liberally 
exercised, but none the less no power has yet been given to enable one 
distinct cause of action to be substituted for another, nor to change, by 
mecns of amendment, the subject matter of the suit. 

The rights of equity which prevail in British Burma are rights which 
are given to people who are vigilant and not to those who sleep, and, 
unless there can be clearly established some reason which threw upon the 
Defendant the entire blame for the delay that had occurred, or unless, 
indeed, it can be shown that the real right of action had only accrued a 
short time before the proceedings were instituted, such a lapse of time 
{nine years after the contract had been made) would be fatal to any action 
for specific performance of a contract. 


The Appellant in this case was the Defendant in a suit that 
was insticuted by the Respondent on the 22nd February, 1913, 
seekirg specific performance of an agreement to sell certain 
oil wells in Burma, as he is what is known as a Twinzayo, ie, 
one of the twenty-four people to whom the Government is in 
the habit of annually making grants of oil wells in British 
Burma: , On the 18th December, 1903, as the settlement of a 
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dispute that was then outstanding between herself and the 
Respondent, the Appellant entered into an agreement, through 
her husband as her attorney with the Respondent, for the sale 
to him of two sets of oil wells. The first were six out of the 
twelve sites that she would obtain in 1902, and the second 
were three out of the twelve-sites that she would obiain in 
1903. It appears that so far as the twelve sites for 1902 were 
concerned the contract was duly satisfied, bit with regard to 
the 1903 sites difficulties arose. On the 21st September, 1904, 
four of those sites were allotted by the Government, and on 
‘the 12th January, 1905, a further six were allotted, making ten 
in all. Eight of these were resumed by the Government on 
the Ist July, 1907, on the ground that there had been no work- 
ing, and one was resumed on the 20th March 1908. All the 
nine sites so resumed were re-granted before the 3rd February, 
1912, and, at a later date, probably about March of 1912, a 
further twenty-three sites were granted to the Appellant, who 
thus became possessed of all the sites which she would have 
received had they been annually allotted to her according to 
the usual practice in groups of twelve ata time. None of 
these sites were conveyed to the Respondent, and accordingly 
he instituted-in 1913 against the Appellant the proceedings 
which have given rise to this appeal. 

The pleadings which were then filed are very instructive 
upon the nature of his claim. He sets out the contract of the 
18th December, 1903; he refers to the fact that the sites 
allotted in 1902 had been duly transferred and alleges that ten 
out of the twelve sites had been received in 1903, and he 
concludes in this way: “ Out of these”—that is out of the ten 
for 1903—“ the Plaintiff asked the Defendant to deliver three 
sites which still remained due to the Plaintiff, but she refused 
to doso.” He then refers to the allotments in 1912 and states 
that in 1912 he again “asked her to deliver three sites and she 
promised to give three sites out of those which she obtained in 
1912, But afterwards she did not givethem.” He then states 
that the suit is not barred by limitation and prays “ for a decree 
with costs, for recovery of three sites out of twenty-three 
‘granted in 1912,” and he sets out the numbers of the sites. It 


‘Gs important to observe that no one of those numbers relates - 
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to any of the sites that were originally allotted in respect of 
1903, and that the whole action is deliberately founded on the 
alleged agreement of 1912. 

On the matter coming for trial before the District Judge, 
he found that the verbal agreement, upon which this pleading 
was based, was not established by the evidence, and the 
Judicial Commissioner, to whom an appeal was taken from 
that judgment, affirmed that view, but the Judicial Commis- - 
sioner, instead of affirming the decree by which the suit had 
been dismissed, made an order directing that there should be 
liberty to amend and a reference established upon that amend- 
ment enabling compensation to be assessed for the alleged 
breach of the contract to convey entered into in the year 1903, 

The first question that arises is whether or no that leave to 
amend was properly given in accordance with the rules by 
which that leave must necessarily be regulated. -All rules of 
Court are nothing but provisions intended to secure the proper 
administration of justice, and it is therefore essential that they 
should be made to serve and be subordinate to that purpose so- 
that full powers of amendment must be enjoyed and should 
always be liberally exercised, buf none the less no power has 
yet been given to enable one distinct cause of action to be 
substituted for another, nor to change, by means of amend- 
ment, the subject matter of the suit. 

The provisions as to amendment are those that are to be 
found in the Code of Civil Procedure of 1908. Section 153 of 
that Code enacts that . “‘ The Court may at any time and on 
such terms as to costs or otherwise as it may think fit, amend 
any defect or error in any proceeding in a suit; and all neces- 
sary amendments shall be made for the purpose of determining 
the real question or issue raised by or depending on such 
proceeding,” and by Order 6, Rule 17, “ The Court may, at 
any stage of the proceedings, allow either party to alter or 
amend his pleadings in such manner and on such terms as. 
may oe just, and all such amendments shall be made as may 
be necessary for the purpose of determining the réal question 
in controversy between the parties.” The real question in 
controversy between the parties in these proceedings was the 
existence and the character of an agreement alleged to have: 
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been made in 1912 for the delivery of certain sites of oil wells 
specified and identified by the numbers stated ia the’ plaint, 
which could only have been delivered in respect of that subse- 
quent bargain. When once that contract has been negatived, 
to permit the Plaintiff to set up and establish another and an 
independent contract altogether would, in their Lordship’s 
Opinion, be to go outside the provisions established by the 
Code of Civil Procedure, to which reference has been made. 
It would be a regrettable thing if, when in, fact the whole of a 
controversy between two parties was properly open, rigid rules 
prevent its determination, but in this case their Lordships think 
that the rules do have that operation and that it was not open 
to the Court to permit a new case to be made. 

They desire, however, to add that, having given the fullest 
consideration to the new case which could be set up, they are 
of opinion that it must fail, and they think that it is only right 
to the parties to state the reasons that lead them to that 
conclusion. . 

If the contract is now put forwaid as the contract. that was 
made on the.18th December, 1903, that is a contract which, so 
far as it is unperformed, relates to the delivery of three sites 
out of twelve sites for 1903. It has been urged on behalf of 
the Respondent that that contract could not proceed to operate 
until twelve sites had in fact been allocated. That is not the 
view that their Lordships take of the contract. Their view is 
that when the power of selection rested with the Defendant and 
so soon as she was able to allocate three sites she was ina 
position to satisfy the bargain and that she could have then been 
compelled to obey it. There is nothing to show that the allo- 
cation of the total of the twelve sites isa condition precedent 
to the grant of the three. If that be right it follows that she 
could have satisfied the contract in 1904, and it was shortly 


afterwards, in 1905, that tue Plaintiff himself alleged that the © 


refusal had taken place. The Defendant was hetself called 
by the Plaintiff as a witness, though for reasons of which there 
is no explanation the Plaintiff does not appear to have entered 
the witness-box, and, on being called, she says that the 
“Plaintiff came andasked me for the three remaining well 


sites in 1904 or 1905, but I refused to give them tohim.” Itis 
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quite true that there is other. evidence to suggest that what 
took place on that occasion was more in the nature of an 
evasion than of a direct refusal ; but, if the Plaintiff is going 
to assert that in fact the reason for the omission to satisfy the 
contraot was not due to a refusal on the Defendant's part, he 
certainly was bound to have gone into the box tohave answered 
astatement so specific and so direct by the other party to the 
contract called as his own witness. 

Their Lordships think that there was at that date a refusal 
and that consequently, in any circumstances, the Limitation 
Act would have prevented Ithis suit from being instituted on’ 
the 22nd February 1913, That this was the view that was held 
by the Plaintiff himself when’ the proceedings were first insti- 
tuted is, in their Lordships’ minds, apparent from the form of 
the plaint by which the proceedings were begun. 

So far, therefore, as the appeal is concerned their Lordships 
think that it should be allowed. 

So far as the cross-appeal is concerned it is an action for 
specific performance of this contract of the 18th December, 
1903. It certainly is rather startling to be told that nine years 
after a contract has been made, which could have been satis- 
fied within twelve months of its execution, a party to the con- 
tract is at liberty to take proceedings for specific performance. 
The rights of equity which prevail in'!British Burma are rights 
which are given to people who are vigilant and not to those 
who sleep, and, unless there can be clearly established some 
reason which threw upon the Defendant Ithe entire blame for 
the delay that had occurred, or unless, indeed, it can be shown 
that the real right of action had only accrued a short time 
before the proceedings were instituted, such a lapse of time 
would be fatal te any action for specific performance of a 
contract. As theif Lordships have already expressed their 
view that the Limitation Act defeats the suit, it is therefore 
unnecessary to add anything further on the cross-appeal. 

Their Lordships will accordingly humbly advise His 
Majesty that the appeal should be allowed and that the cross- 
appeal should be Uismissed, with costs to the Defendant here 
andin the Courts below. 
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Before H. E. McColl, Bsq., Additional Judge. 
MAUNG MO HNAUNG v. MA SHWE MYA 
(Appellant) - (Respondent). 

Appeal against the judgment and decree of the District Court, Magwe, 
passed in Civil Suit No.8 of 1913, dated the 2nd January 1915, in the 
matter of Maung Mo Hnaung v. Ma Shwe Mya. 

Advocates for Appellant—Messrs. Maung Su and S. Mukerjee. 
“Advocate for Respondent—Mr. C. G. S. Pillay. * 
Read the memorandum of appeal. 

Read also the proceedings in the case. 

Heard Advocates. 


JUDGMENT. 

The Plaintiff-Appellant’s case was that in 1902 the Defend- 
ant-Respondent’s husband, Maung Po Maung, acting as her 
agent, executed a deed of conveyance of certain twelve oil well- 
sites which had been applied for but riot received for Rs, 130 
in his favour ; that as the Respondent on receiving the sites 
failed to deliver them he filed a suit for a declaration of his 
title under section 42, Specific Relief Act, that this suit was 
compromised by the execution of the agreement, Exhibit A» 
by which the Defendant-Respondent, through her attorney, 
Maung Po Maung, agreed to convey six of the well-sites 
received for 1902 and three of the well-sites to be received for 
1903; that in pursuance of this agreement the Defendant- 
Respondent through her husband conveyed to the Plaintiff- 
Appellant six specified well-sites of those issued in 1902, but 
had failed to convey three of those received for the year 1903. 
He also relied on a promise alleged to have been made by the 
Defendant-Respondent in 1912 to give Plaintiff-Appellant 
three of the sites which she received in this year. This part 
of the case need not be referred to again as the Lower Court 
has found that there is no sufficient evidence of this oral 
promise of 1912, and I agree with that finding. 

The Plaintiff-Appellant sued for specific performance. 

In her written statement the Defendant-Respondent denied 
that her husband had had power to act for her and pleaded 
limitation. . 

The Lower Court found for the Plaintiff-Appellant on all 
points except the alleged promise of 1912 and limitation. 


Civil Aprat 
No. 97 of 
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Mauna Ho The Additional Judge held that ithe suit was governed by 
a Article 113; Limitation Act, Schedule I, and that time ran from 
oe the date on which the Defendant-Respondent received her last 
batch of well-sites for 1903, and after deducting a certain 
period without giving any authority for doing so found that 

the suit was time-barred. - 

It is now urged for the Plaintiff-Appéllant that the suit 
being one for recovery of immoveable property was governed 
by Article 144 and Rani Mewa Kuwar v. Rani Hulas Kuwar 

-(1) and Betts vy. Mahomed Ismail Chowdry (2) are relied on. 
The first of these cases certainly does not help the Plaintiff- 
Appellant as in that case the agreement merely declared an- 
antecedent title. The report of the second case is not at 
all full but apparently the compromise in that case also 
declared a previous title and was not an agreement to confer 
title. J 

The learned Advocate for the Defendant-Respondent urges 
that the suit was governed by Article 113 and relies on Fazul 
Din and others vy. Amiruddin and 8 others (3). 1 agree that if 
specific performance could properly haye been sued for the 
suit would have been governed by Article 113, but time would 
have run from the date on which the Plaintiff-Appellant had 
notice that performance was refused, as notime for perform- 
ance was fixed. On this point the Lower Court went wrong. 
It is urged however for the Defendant-Respondent that it was 
proved that the Plaintiff-Appellant had notice in™ 1905 of 
Defendant-Respondent’s refusal to perform inasmuch as he 
called her as his witness and she then stated that in 1905 the 
Plaintiff-Appellant asked her for the remaining well-sites and 
she refused to convey them. This statement of hers however 
is inconsistent with a statement she had previously made to 
the effect that a year or two before the suit when Plaintiff- 
Appellant demanded the three remaining sites, she told him to 
wait until her husband returned from Rangoon and ask him. 
On this point there is also the evidence of Maung Aung Gyi 
and Maung Kywe. I think it is clear that up to then there 
had been no definite refusal to perform. 





(2) XII, T.L.R., 312." (2) XXV, WR, 521, (8) XI, 1.C., 299. 
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Next it is urged that Maung Po Maung’s powers were 
gircumscribed by his power-of-attorney, and that he had no 
authority to make the agreement he did. 

The terms of the power-of-attorney are somewhat indefinite, 

” The attorney is not specially given power to compromise a suit 
or to’ convey well-sites, but I do not think it can properly be 
said that such powers are excluded, and I think that the whole 
conduct of the Defendant-Respondent, who at the last, when 
the three sites were demanded, referred Plaintiff-Appellant to 
her husband shows that the latter had been given power by 
her to enter into such agreements on her behalf as Exhibit A. 

However, I am of opinion that the suit as brought cannot 
succeed. The Plaintiff-Appellant has sued to compel the 
Defendant-Respondent to convey to him three specific well-sites 
which are not even amongst those that she received for the 
year 1903. He has not stated. on what he bases his claim to 

. those specific sites. The agreement, Exhibit A, did not give 
him any right to any specific sites and it is so indefinite that 
specific performance cannot be decreed. ‘The case falls under 
section 21 (c), Specific Relief Act. The Plaintiff-Appellant’s 
remedy is to sue for compensation for breach of contract. 
‘This claim would be governed by ‘Article 116 and it would be 


in time because there was no breach until the Defendant- - 


Respondent definitely refused to perform the agreement as no 
time was fixed for performance. 

The Plaintiff-Appellant will be granted time to amend his 
plaint and pay the necessary Court Fees till 13th November 
1916. 

Orpgr. 

Deficient Court Fees have now been paid. 

. The suit is accordingly remanded to the Court kelow for 
the trial of the following issue— 

To what compensation is the Plaintiff-Appellant entitled 
for breach of the agreement to convey to him three of the well- 
sites issued for the year 1903. 

Proceedings with finding tobe resubmitted within three 
months. 9 
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Before B. H. Heald, Esq., Additional Judge. 
MAUNG MO HNAUNG (Aéfellant) v. MA SHWE MYA 


Respondent). 

Appeal against the Judgment and decree of the District Court, Magwe, 
passed in Civil Regular Case No. 8 of 1913, dated the 2nd January 1915, in 
the matter of Maung Mo Hnaung v. Ma Shwe Mya. 

Advocate for Appellant—Messrs. Maung Su and S. Mukerjee. 

Advocate for Respondent—Mr. C, G. S. Pillay. 

Read the memorandum of appeal. 

Read also the proceedings in the case. $ 

Heard Advocates. 

Orper. 


~ In Civil Regular Suit No. 8 of 1913 of the District Court 
of Magwe, Maung Mo Hnaung sued Ma Shwe Mya to recover 
three specific well-sites, namely Nos. 3911, 3752 and 3827 and 
for a conveyance of those sites to him by registered deed. He 
alleged that in December 1901 he bought from the Defendant 
twelve well-sites which were to be allotted to her by Govern- 
ment for the year 1902, that the Defendant failed to deliver 
the sites, so he instituted suit No. 184 of 1903 in the Court of 
the Subdivisional Judge at Yenangyaung, that on the 18th of 
December 1903, that suit was dismissed by consent on an 
agreement that the Defendant should deliver only six of the 
well-sites allotted for 1902 and should deliver instead of the 
other six, three of the sites allotted for 1903, that on the 21si July 
1904, the Defendant by her husband and attorney, Po Maung, 
executed a conveyance of six of the wells allotted in 1902, that 
the Defendant failed to deliver three of the ten well-sites 
allotted to her in 1903 in accordance with her agreement and 
finally that in 1912 the Defendant received twenty-three 
well-sites and promised to convey three of those well-sites but 


. failed todoso. He therefore sued for three specific well-sites, 
* which he valued at Rs. 10,000. 


I note that on the face of the plaint it does not appear why 
the Plaintiff should claim the three particular well-sites he 
mentions. He says only that the Defendant first promised 
three of the ten well-sites alloted for 1903, and subsequently 
promised three of the twenty-three well-sites allotted in 1912, so 
that apparently the Defendant could have carried out the 
earlier of these two agreements by conveying any three of the 
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ten well-sites allotted for 1903, and could verform the 
subsequent contract by conveying any three of the twenty- three 
sites allotted in 1912. 

The Defendant filed a written statement denying — 

(1) that. she agreed to sell-twelve of the; well-sites to be 
allotted for 1902; 

~ (2) that she had any knowledge of the suit or compromise. 

of 1903 ; 

(3) that her husband, Po;Maung,had any authority to bind 
her in respect of her well-sites ; 

(4) that she authorised the conveyance of the six sites 
which Plaintiff received ; and . 

(5) that she agreed to deliver three of the well-sites 
allotted in 1912. 

She admitted that she obtained ten well-sites for 1903 and 
twenty-three well-sites in 1912, and she also admitted that she 
had given her husband a general power-of-attorney to manage 
her wells but she denied that he had power to sell wells. She 
alleged that the suit was barred by limitation and that it was 
undervalued, that the well-sites Nos. 3752 and 3827 which 
were allotted in 1912 were-not allotted for the year 1903, and 
that in any case Plaintiff was not entitled to the specific sites 
he claimed. 

The trial Court found that the Plaintiff failed to prove the 
agreement of 1912, but succeeded in proving that of 1903, and 
that Plaintiff was not entitled to claim any specific sites out of 
the sites allotted for 1908, but held that the suit was barred by 
Jimitation. 

An appeal was filed in this Court and my learned predeces- 
Sor held that the suit was not barred by limitation, and after 
allowing the plaint to be amended so as to convert the siit 
into a suit for damages for breach of the agreement of 1903, 
remanded the case for trial of the following issue :— 


“To what compensation is the Plaintiff-Appellant entitled - 


for breach of the agreement to convey to him three of the 
well-sites for 1903.” 

The-Defendant filed an application to be allowed to appeal 
to the Privy Council against the order of remand, but mean- 
while the records had been returned to the District Court. 
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On the date fixed for the examination of witnesses in the 
District Court, Defendant's advocate asked the Court for.a 
ruling as to the basis on which ‘the compensation should be 
computed, and the Court, quite rightly in my opinion, ruled 
thatthe basis for the calculation of the compensation to which 
the Plaintiff was entitled must be the value of the sites at the 
time of the breach, which the Court took to be about Januazy 
1913. 

The Plaintiff, who was intending to produce evidence to 
prove loss of profits as the basis of compensation was taken” 
by surprise by this ruling, but apparently did not apply for an 
adjournment. Instead of doing so, he seems to have allowed 
the case to go on without objection, and to have made the 
Lower Court’s procedure the subject of a long objection in 
this Court. _ 

So far as his objection refers to the Lower Court’s ruling 
as to the basis for the calculation of compensation I see no . 
reason to think that there is any weight in it. Section 73 of 
the Contract Act applies, and the measure of damages is F 
undoubtedly the difference between the contract price and tho 
market price at the time of the breach. ’ 

But I regard it as certain that Plaintiff was taken by 
surprise and was therefore prejudiced by the District Court’s 
proceeding with the examination of the witnesses on the same 
day and as it seems to me that the only. way in which the 
damrges in this case can be assessed is by proof of the prices at 
which untried well-sites in the neighbourhood of those allotted 
to the Defendant for 1903 were sold at about the time of the 
breech and that the Plaintiff’s failure to produce evidence 
of those prices was due to his being taken by surprise by the 
Defendant’s application and the Lower Court’s procedure 
thereon, I hold that further evidence is required to enable me 
to pronounce judgment and I consider it equitable to allow 
such evidence to be given. 

I therefore remand the case to the District Court under the 
provisions of Order 41, Rules 27 and 28, to take further evidence 
as to the prices at which untried well-sites in the neighbour- 
hood of the sités allotted to the Defendant for the year 1903 
were sold during the last six months of 1912 and the first six 
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months of 1913. A map of the oil-field showing well-sites 
should be filed and the sites mentioned in the evidence should be 
referred to in such a way,that they can be identified on the map. 

The map should also show which sites were allotted to the 
Defendant in 1903. 

The burden of proof is on the Plaintiff and he will therefore 
produce his evidence first, but the Defendant will be allowed 
to call any evidence which may be available to rebut that 
called by the Plaintiff, including evidence to show that the 
sites referred to by the Plaintiff’s -vitnesses were exceptional 
either as being Close to a producing well or in a part of the 
field where wells are usually productive. 

The record together with the further evidence taken in 
accordance with this order will be sent to this Court within 
three months. re 


Before B. H. Heald, Esq., Additional Fudge. 
MAUNG MO HNAUNG (Appellant) v. MA SHWE MYA 
(Respondent). 
Appeal against the judgment and decree of the District Court, Magwe, 
‘pasded in Civil Appeal No. 8 of 1913, dated the 2nd January 1915, in the 
matter of Maung Mo Hnaung v. Ma Shwe Mya. 
Advocates for Appellant—Messrs. Maung Su and S. Mukherjee. 
Advocate for Respondent—Hr. C. G. S, Pillay. 
Read the memorandum of appeal. 
Read also the proceedings in the case. 
Heard Advocates. J 








-JUDGMERT. : 

The Plaintiff Mo Hnaung’s case as disclosed in his original 
plaint was that in December 1901 he bought from the Defendant 
the tweive oil well-sites which were to be allotted to her by 
Government for the following year; that the Defendant failed 
to convey the sites to him on allotment; that in 1903 he 
instituted a suit for specific performance of the agreement ; 
that that suit was withdrawn on the Defendant’s husband and 
attorney,, Po Maung, giving awritten undertaking to convey 
six of the wells allotted for 1912 and the three of those allotted 
for 1903, that Defendant failed to, deliver the three well-sites 
for 1903, that the sites for 1903 were subsequently resumed 
by Government and were re-allotted to Defendant in 1912; 
that when Defendant received back the sites in 1912, again 
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Plaintiff asted her to let him have the three sites to which 
he was entitled under the contract of 1903; that she agreed to 
let him have the three sites but failed to do so, and that 
therefore Plaintiff was entitled to a conveyance of three sites 
which he mentioned, namely Nos. 3911, 3752 and 3827. 

The Defendant, Ma Shwe Mya, denied that she agreed 
to sell the twelve well-sites for 1902, or knew anything about © 
the litigation and agreement of 1903. She said that her 
husband, Po Maung, had no authority to sell or dispose of any 
of her well-sites, but she admitted that he held a general 
power-of-attorney from her. She said that she did not agree 
to his conveyance of the six wells for 1902 in accordance with 
the contract of 1903 and that she intended to institute a suit to 
set aside that conveyance. She admitted that she obtained 
twentythree well;sites in 1912 but said that they were not allot- 
ted for any particular years, and she denied that Plaintiff ever 
claimed delivery of the sités in 1912. She raised the defence of 
limitation and said that Plaintiff was estopped from enforcing 
the agreement on which he sued, 

She also said that the suit was undervalued as the three 
well-sites for which Plaintiff sued were worth Rs. 30,000, and 
that the Plaintiff was not entitled to the three particular sites 
which he claimed because they were allotted in 1912 and not 
for 1903. 

The triai Court framed a preliminary issue as to whether 
or not the valuation of the suit for Court fees was correct and 
decided that it was. 

The Defendant applied to this Court in revision but this 
Court refused to interfere. ‘ 

The trial Court then framed the following further issues :— 

(2) Is the suit barred by limitation ; 

(3) Whether Po Maung agreed to hand over three well! 
sites for 1903 to Plaintiff ; : 

(4) If so, whether Po Maung was authorized by Defendant 
to do so; 7 

(5) Whether 2 subsequent agreement was made by Defen- 
dant in place of the former agreements, to hand over 
to the Plaintiff three of the sites issued in 1912; 

(6) If not, whether any sites were issued for 1903, 
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With reference to the fifth of these issues I may note at once 
that in my épinion it did not arise on the pleadings. I do not 
think that the Plaintiff intended to allege a new agreement on 
the part of the Defendant in 1912; what he said was that in 
1912 he asked for the three sites due to him under the old 
agreement and that Defendant said that she would give them 
and tailed to doso. As however the trial Court found’ that 
the Plaintiff failed to prove this imaginary new agreement and 
dealt with the case on the basis of the agreement of 1903, the 
matter is unimportant. 

The Plaintiff called the Defendant as his first witness. She 
admitted that she had given her husband, Po Maung, the power- 
of-attorney which is on the records (Exhibit I) and had 
authorised him to execute all conveyances of wells belonging 
toher. She admitted further that she received the Rs. 130 
paid by Plaintiff in 1902as the price of the twelve sites whichwere 
to be allotted to her for that year and were to be conveyed to 
him. She denied that she knew anything about the suit which 
Plaintiff instituted in 1903, but she admitted that Po Maung 
told her at that time in order to settle the case out of Court he 
had agreed to convey to Plaintiff six of the sites allotted to her 
for 1902 and three of the sites to be allotted for 1903. She said 
that she told Po Maung that she did not approve of what he had 
done, but she admitted she took no steps of any’ sort to- have 
the transactions set aside. She admitted that a year or two 
before the date when she gave the evidence (13th August 1914) 
Plaintiff came to her with -his witness, Aung Gyi, and her 
husband’s clerk, Po Kywe, and asked for the three other sites 
and that she then told them to ask her husband on his return 
from Rangoon, and she said that she had never avoided any 
agreement entered into by her husband who was joint owner 
and manager of all her property. 

Her husband, Po Maung, who was also called by Plaintiff 
as his witness admitted having executed the agreement 
(Exhibit A) to convey six sites for 1902 and three for 1903 on his 

_wife’s behalf as her attorney and admitted further having 
conveyed the six sites for 1902 to Plaintiff by registered 
conveyance (Exhibit B). He: said that his wife told him that 
she did not approve of his action in that matter but he admitted 
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that he had signed a large number:of similar. conveyances for 
her under the same power-of-attorney. He adrhitted further 
that after the sites for 1903 were allotted to the Defendant in 

1912, one Po Yacame to himon Plaintiff's behalf and asked 
him to give delivery of the three remaining sites. He offered 
to deliver one and ultimately Plaintiff agreed to be satisfied 
with two but none were ever given. Healso admitted that on 
his return from Rangoon about April 1912, the Defendant told 
him that Plaintiff had been and asked for the remaining three 
well-sites. 

Maung Lu Gyi, who is Defendant’s uncle and brother-in-law 
and who also acted as her broker, swore that he arranged the 
the original sale of Defendant’s twelve prospective well sites 
for Rs. 130 with Plaintiff. He said that Plaintiff selected 
Defendant’s sites for 1902 and paid the necessary expenses but 
Defendant failed to deliver the sites. Plaintiff filed a suit, and 
Defendant’s father, Myat Tha Dun, advised her to carry out 
the agreement to deliver the sites. Subsequently Myat Tha 
Dun suggested to Defendant and. Plaintifi’s father, Nyi Bu, 
that Defendant should let Plaintiff have six of the sites for 
1902 and three of those for 1903 and Defendant agreed to 
do so. The agreement (Exhibit A) was then Signed in his 
presence and witnessed by him and the Plaintiff’s suit was . 
withdrawn. E 

Maung Lu Sa swore that he was present in 1904 when 
Defendant was receiving grants of sites for 1903 and that at 
that time Plaintiff asked her for some of those sites. 
Defendant said that she would not give him any then but 
would give him three good sites later. 

_ Po Ya, who has already been mentioned inthe evidence of 
Po Maung, swore that ‘he tried to'settle the dispute between 
the parties but they could not come to terms, Po Maung for 
Defendant offering only one site, while Plaintiff was not willing 
to accept less than two. 

Aung Gyi, who has been mentioned in the Defendant’s own 
evidence, swore that on the occasion of the previous litigation 
Defendant’s father asked him to try and settle the dispute 
between the parties out of Court. He advised Defendant to 
offer nine well-sites instead of the twelve she had contracted to 
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sell and in accordance with his advice the agreement (Exhibit 
A) was drawn up and executed and he himself signed it as a 
witness. Hewent on to say that about three years later 
Plaintiff requested him to ask Defendant to give him the three 
remaining well-sites. They went together to Defendant who 
was at Ma Nan I’s house at Yenangyaung, and she said that 
her husband was ‘coming back from Rangoon next day and 
that they had better ask him. She also told Po Kywe, who was 
her husband’s clerk and was present, to get the matter settled 
sas soon as Po Maung came back. 

Po Kywe bore out the latter part of this story, and said that 
as he was leaving’ with Plaintiff and Aung Gyi, Defendant 
who had been talking to them told him to mention the matter 
to Po Maung on his return from Rangoor. That was in 1912. 


Maung On Bwin, the Ward Headman, gave evidence of the” 


same conversation ; he said that when Plaintiff asked Defendant 
for his three well-sites she said that her ‘husband was in 
Rangoon but that she would speak to him on his return and 
ask him to settle the matter amicably. 

Maung Nyein, who is an Advocate, swore that nine or ten 
_years ago, that would be about 1904, he was present when 


Plaintiff asked Defendant for well-sites at the Township Office . 


at the time when the Defendant was receiving some grants. 
Plaintiff offered her Rs. 15 which she had had to pay as fees for 
three grants but she refused to accept it and said that she would 
not give the sites then but would give him three acceptable sites 
when she got-her next lot of grants. 

Maung Tin, the Oil-field Surveyor, produced the official 
records which were in his custody and which showed that 
Defendant received four sites for 1903 in September 1904 and 
six sites for 1903 in January 1905. Of these ten sites Govern- 
ment resumed nine in 1906 and 1907, but in 1912 returned them 
to Defendant. - 4 

That was all the evidence originally called by Plaintiff. 

Defendant called four witnesses whose evidence seems to 
me to be either irrelevant or when it is relevant to corroborate 
Plaintiff's case. P 

Maung Pe said that he sold prospective sites for 1904 and 
sdelivered them when they were allotted in 1912. 
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Ma Kin Ték said that her husband bought seven prospective 
sites from Maung Pe and that she got delivery of the sites after 
litigation with Maung Pe ia the Revenue Court. 

Ma Nan I, who is referred toin the evidence of Plaintiff's 
witness, Aung Gyi, said that Defendant used to stay at her 
house at Yenangyaung and that once when Plaintiff and Aung 
Gyi anda Chinese clerk anda lot of other people came thére, 
Defendant said that her husband Po Maung, had gone to 
Rangoon and that he would settle the matter when he came’ 
back. She did not know what matter was meant. 

Maung Po Tin gave similar evidence. He said that he was 
at Ma Nan I’s house one morning in 1912: when Plaintiff and 
Aung Gyi came to see Defendant there. Plaintiff asked 
Defendant about some oil-wells and Defendant asked him to 
wait till her husband came back from Rangoon. 

On this evidetice the trial Court found— 

(1) that there could be no doubt Defendant’s husband 
agreed on her behalf to convey to Plaintiff for 
Rs. 80 three of the well-sites to be allotted to her 
for 1903, and that he was authorised by Defendant 
to make such an agreement ; 

(2) that of the grants which were reissued to Defendant 
in 1912, nine were issued for the year 1903, namely 
Nos. 3317, 3318, 3320, 3491, 3492, 3495, 3494 and 
3495 ; 

(3) that grant No. 3319 was also issued to Deféndant for 
1908 in the year 1904 and was not resumed and 
therefore was not among the grants re-issued in 
1912; 5 

(4) that the Plaintiff's suit was time-barred under Article 
113 of the First Schedule of the Limitation. Act 
because the period which elapsed from the date 
when Defendant received her grants, namely the 
12th January 1905, to the date when the grants were 
resumed by Government, namely the ist of July 
1907, was 2 years 5 months and 19 days, and that 
time, added to the time which elapsed between the 

_ date of the re-issue.of the grants, namely the 3rd 
of February 1912, and the date of Plaintiff's suit 
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that is the 22nd February 1913, amounted to more 
than three years. 

‘The trial Court therefore dismissed the Plaintiff's suit. 

Plaintiff appealed to this Court and my learned predecessor 
held that the suit could not succeed as a suit for specific per- 
formance of the agreement of 1903, because the terms of that 
agreement were not sufficiently certain for Specific perform- 
ance to be decreed and that the Plaintiff's proper remedy was 
to sue for damages. He pointed out that the claim for damages 
would be governed by Article 116 of the First Schedule of the 
Limitation Act and that under that article read with Article 115 

_ the period allowed would be six years from the date when 
performance of the contract wasrefused. He further held that 
it was established that there was no definite refusal to perform 
the contract up to the date of the Plaintiff's conversation with 
Defendant at Ma Nan I's house in 1912 and that therefore 
Plaintiff's suit could not be.time-barred. 

Plaintiff was given time to amend his plaint and to pay the 
necessary Court fees and after an amended plaint had been 
fled and the necessary Court fees had beer paid, the suit was 
remanded to the tria! Court for the trial of the following issue, 
namely :—“ To what compensation is the Piaintiff-Appellant 
entitled for breach of the agreement to convey to him three of 
the well-sites issued for the year 1903?” 

The Defendant was dissatisfied with this Court’s order 
remanding the case and filed an application to be allowed to 
appeal to the Privy Council against the order of remand. 
Her learned Advocate asked however that the consideration of 
that application might be allowed to stand over until the final 
decision of this Court in the appeal had been given. 

The case, therefore, proceeded on the amended pleadings 
and on the issue framed by this Court. 

The amended plaint cla‘med either specific performance of 
the agreement to convey three well-sites or in the alternative 
Rs. 90,000 as compensation for Defendant’s breach of the 
contract, and Plaintiff based his assessment of damages on his 
loss of profits. A 

The Defendant in her amended written statement raised a 
new point, namely :—that the contract to convey the three 
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well-sites for 1903 was conditional on her receiving twelve sites 
for that year and that as she actually received only ten sites 
for 1903, she was not bound to perform her contract. That 
point was clearly not sustainable and my learned predecessor 
refused to consider it. 

She alleged also that under section 18 (d) of the Specific 
‘Relief Act all that Plaintiff could claim was the return of tke 
Rs. 30 which he had already paid, but that allegation also was. 
clearly untenable and my learned predecessor had already 
held that Plaintiff was entitled to damages for breach of the 
contract. 

She further raised the defence of limitation of which this: 
Court had already disposed; and she said that Plaintiff was: 
not entitled to any compensation or relief of any kind. 

When the case came again before the trial Court the 
Defendant asked for a ruling as to the principle on which the 
Court would assess the compensation payable to Plaintiff, and 
the Court ruled that the measure of damages would be the 
value of the sites at the time of the breach with reasonable 
interest thereon up to the date of the Court’s Judgment. 

Evideace was then led on the issue as to compensation. 

Plaintiff recalled the Defendant as his witness and she said 
that of the ten sites she received for 1903 she still had two in 
her possession, that she sold three and that she had put five in 
the names of her children. It would appear therefore that 
specific performance of the agreement of 1903 might still, 
subject of course to consideration of limitation, be decreed to 
the extent of two out of the three wells to which Plaintiff is 
entitled. 

Defendant’s husband, Po Maung, was also recalled and he 
gave evidence of the peatils which his wife made from her 
wells. 

Than Zin said merely that he received seventeen sites in 
1912 and that the best of them produced Rs. 1,000 a. month 
in rents and the worst Rs. 100. 

Mr. Kirk, Agent of the British Burma Petroleum Company 
and the Rangoon Oil Company, was also called by Plaintiff 
but all he said was that Defendant’s children had leased certain 
wells to those companies in 1907. A 
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Yo Pe said merely that he owned a well which he valued at 
Rs. 20,000 and that he sold another in 1912 or 1913 for 
Rs, 15,000. a 

Kyi Maung said only that he sold a site to the Twinza Oil 
Company for Rs. 40,000 taking the price in shares in the 
company, not in cash. 


>The Defendant called Po Hla, who is clerkto Maung Ye, - 


who said that Maung Ye bought site No. 3831 from Maung 
Tha Kado for Rs. 3,500 and No. 3721 also for Rs. 3,500. He 
produced a copy of the*registered deed relating to No. 3831 
but he admitted that the contract for sale related to a pros- 
pective site and not to a site which had already been allotted. 
The conveyance is dated the 20th February 1912 and the 
site which is shown near the left hand top corner of the map 
of the Twingon Oil-field is some 200 yards from the Defendant’s 
site No. 3317 in that field. 

Tha Kado gave evidence cf the same sale and said that 
there was litigation about the site. He-also admitted in cross- 
examination that he sold another site, No. 3800, which I have 
marked on the map with a-red cross to Tha Ya for Rs. 12,000. 

Yo Set said that he sold a site to Kin Le. >This site was 
apparently No, 4103 which according to the conveyance 
(Exhibit A) was sold on the 13th February 1913 for Rs. 3,000. 
It has not been identified but I have marked with a red circle 
a site in the Bémé field, which bears this number and tis 
probably the site mentioned. It is not near any of Defendant’s 
wells. -I may note here thatit will appear later that Yo Set also 


sold two prospective sites to one Mandari for Rs. 20,000 and 


executed a conveyance of one of those sites in 1912. 

Maung Lu Gale said that he bought a one-third share of 
site No. 4129 on the Ist March 1913 from Shwe Din for 
Rs. 1,500. That well is in the Bémé field and I have marked 
it with a blue cross. It is some distance from any of 
Defendant’s wells. 

Po Kin said merely that he had bought wells for Rs. 1,500, 
Rs. 1,750, Rs. 4,000, Rs. 4,200 and Rs. 15,000 andthat there is 
no fixed rate for well-sites. 

Ba Kyin said that-he bought one site in October 1914 for 
Rs. 1,500 and that in 1912 or 1913 he bought another site 


Maune M¢ 
Hyavuwa 
® 
Ma Sug 
Mya. 


Mavunc Mo 
Hyaunc 


% 
Ma Suwe 
Mya. 


50 UPPER BURMA RULINGS. ; [vou. 


No. 3810 for Rs. 10,000. The latter site was untried but had 
already been taken on lease by one of the oil companies. 
It is not identified but is probably the site in the Twingén field 
which I have marked with a blue circle. 

Maung Ye gave evidence of having bought site No. 3721 
(mentioned by his clerk, Po Hla) for Rs." 3,500. He said that 
he also bought site No. 3831 from Tha Kado for Rs. 3,500 in 
February 1912. This latter site is not identified but is 
probably the site bearing that number in the Twingén field 
and marked by me with a red patch. He was recently 
offered Rs. 19,500 for it but refused to sell. He also bought 
No. 3757 from Po Ngwe for Rs. 4,000 on the 10th of June 1912 
but that site is in the Kang6n field, not in the Twingén or Bémé 
fields where Defendant's sites are. Hebought siteNo. 3873 in 
the Twing6n field, which I have marked with a red star, for 
Rs. 8,000 some tine before 1912. 

On this evidence the trial Court found ‘it impossible to 
ascertain even approximately the market value of the ten:sites 
which were allotted to Defendant for 1903 and resubmitted the 
record to this Court with-a suggestion that the only way of 
dealing with the matter was to give Plaintiff a decree for thé 
Rs. 30 which he had paid, with liberal interest thereon from 
the date of payment to the date of the decree. 

After hearing Counsel on both sides in this Court, I directed 
that further evidence should be taken as to the prices at which 
untried well-sites in the neighourhood of the sites allotted to 
Defendant for 1903 had been sold during the latter half of 1912 


_ and the first half of 1913. 


The evidence has now been taken. 

The following are the numbers of well-sites which were 
allotted to the Defendant for 1903 :— 

Bémé field—Nos. 3490, 3491, 3492, 3493, 3494, 3496. 
Twing6dn field—Nos. 3317, 3318, 3319, 3320. 

These sites are marked with a red ink circle on the official 
maps which are on the record. 

All the six sites inthe Bémé field are close together, the 
distance between the two which are furthest apart being less 
than 250 yards, while five of them fall well within the circum- 
ference of a circle with a radius of 70 yards. 


w.] UPPER BURMA RULINGS. 51 


” Of the sites or well8 within this field which are mentioned in 
the evidence of Plaintiff's witnesses (marked on the maps with 
a gréen patch) No. 4026 falls about half way between Nos. 3492 
and 3493 being about 150 yards from No. 3493 and about 
100 yards from Nos, 3492 and 3490, 

_ No. 4153 about 130 yards from No. 3490 and rather more 
from the rest being about 240 yards from No. 3494, which is 
furthest away. 

No. 3997 is about 130 yards from 3494 and rather more 
from 3491 and 3495. ° 

No. 1607 1s about 150 yards from 3494, and rather more 
from 3490, 3491, 3492 and 3495 but is about«a quarter of a mile 
from 3493, 

No. 4032 is 130 yards from 3493 and considerably further 
“from 3490, 3491, 3492, 3094 and 3095. 

These are all wells mentioned by Plaintiff's witnesses. 

The wells mentioned by Defendant’s witnesses and marked 
in the maps with a yellow patch are further away. 

The nearest, No. 4030, is about 130 yards from No, 3493 and 
aajoins 4032 referred to above. 2 

No. 4155 is rather further off and .is on the other side of a 
creek while the rest, Nos, 4134, 4111 and 4110, are much further 
away and are also oa the other side of the creek, the last being 
some 350-yards from No. 3493 and nearly twice that distance 
from 3491 and 3494. 

Of the Defendant's four sites in Twingén oil-feld, three, 
Nos. 3318, 3319, 3320, are adjoining sites and are nearly three 
quarters of a mile from the fourth site, No. 3317. 

Nos. 3317 and 3318 are shown as being actually worked by 
oil companies. 

Of the sites mentioned by Plaintiff’s witnesses in this field 
Nos. 741, 1337 and 3900 are all only a little over 100 yards 
from Nos. 3318, 3319 and 3320 while Nos. 3022 and 1527 which 
are about 80 yards apart, are nearly 500 yards from 3317 and 
nearly twice that distance from Nos. 3318, 3319 and 3320, 

There seem to be only two sites mentioned by Defendant’s 
new witnesses in this field, namely Nos. 3886 and 3721. The 
latter is nearly 200 yards from No. 3317 and about three- 
quarters of a mile from 3318, 3319 and 3320, while the former 
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is nearly half a mile from 3317 and well over half a mile from 
3318, 3319 and 3320. 3 3 : 

We have now to ascertain if possible from the evidence 
what may be regarded as the market value of the sites 
Nos. 3490 to 3495 in the Bémé field and Nos. 3317 to 3320 in 
the Twingon field at the beginning of 1913. 

As for the wells in the Bémé fields there is the following 
new evidence called by Plaintiff. 

_San Hla, who is owner of site No. 4026, produced his title 
deeds which showed that he bought it from Pe Gyi for Rs. 9,000 
recently and that Pe Gyi bought it from the original grantee 
on the 27th of February 1913 for Rs. 7,000. 

Maung Lat, a clerk in the Burma Oil Company, who has 
custody of their title deeds produced a registered conveyance 
showing that they bought site No. 4153 from Maung Tha Kado 
on the 29th March 1913 for Rs. 20,000. It was an untried 
site at that time. , 

Ma Ngwe swore that she bought site No. 3997 on the 20th 
January 1913 for Rs. 7,000 and she produced a registered 
conveyance. 

Maung Pu swore that he and Kyi Maung bought site 
No. 1607 from Ma Ma Gyi for Rs. 28,000 in 1899 and that a 
fourth share ofthat well was conveyed to him for Rs. 7,000 
on the 4th of July 1912. It is to be noted the contract in this, 
case was not made near the beginning of 1913. 

Mandari swore that he bought two prospective sites from 
Yo Set in 1907 for Rs. 20,000 and that. when site No. 4032 
was allotted to Yo Set in 1912 it was conveyed to him in 
pursuance of the contract of 1907. He did not produce the 
conveyance, 

As for the sites in the Twingén field, Ma Min Sin swore that 
she bought No. 741 from Ma Net Sa on the 23rd of March 1913 
for Rs. 21,000. There was then a Burmese well on the site 
which produced oil. She produced her, registered conveyance. 

U Lan swore that he and two others bought « half share 
of site No. 1337 from Tun Aung for Rs. 15,000 on the 24th of 
October 1912 and he produced the conveyance. The site had 
apparently at that time been leased to an oil company, but 
oil had not yet been produced. 
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Shwe Din swore that he sold site No. 3900 to Aung Ba and 
Ma Lon Ma for Rs. 16,000 on the 24th of February 1913. He 
produced the conveyance which shows that the transaction 
was a forced sale. He had already sold a half share in the 
site for Rs. 10,000 and at the time of the conveyance he sold 
the other half for Rs. 6,000 to raise money to pay certain 
pressing debts. 

Ma Thet Su swore that she bought site No. 3022 at a Court 
auction on the 4th of September 1912 for Rs. 16,400. The 
site previously belonged to her brother and it had already been 
jeased to the Burma Oil Company and was producing oil. 

Saya Kin swore that he sold site No. 1527 to his minor son 
for Rs. 32,000 on the 27th of September 1912 but the transac- 
tion was a shady one, being probably intended to defraud one 
of the oil companies; similar transfers for that purpose being 
commonly made. He also swore that an agreement was made 
to sell his son's share of the well, which was more than half 
for Rs. 17,000 but the conveyance was never registered 
because his son was insane. 

We now come to the evidence of Defendant’s witnesses as 
to sales of sites. 

Maung Lan swore that he bought site No. 4030 in the 
Bémé field from Po Tha on the 30th of April 1913 for 
Rs. 3,000 on a contract made about four years previously, 
before the site had been allotted. : 

San Ba similarly bought site No. 4155 from the same Po 
Tha on a similar contract made about eight years before. The 
contract price was Rs. 2,000 but he paid Rs. 3,000 bécause 
‘Po Tha refused to deliver the site unless that amount was 
paid. 

Ma Shin took site No. 4184 from Shwe Din, who was as I 
have already said being hard pressed by his creditors ata 
valuation of Rs. 3,000 towards a debt of Rs. 20,000. 1 

Kwa E Nan bought site No. 4111 for Rs. 1,400 ona coutract 
made in 1906 before the site was allotted. There “is no 
evidence of the date of his conveyance and Kwa E Nan 

admitted that the price of a prospective site is less than that of 
a site actually allotted. © 
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Ma Shwe Yin said that she bought site No. 4110 but she did 
not mention the price or the date. 

Of the two sites in the Twingén field Kwa E Nan bought 
site No. 3886 for Rs. 1,500 under the same circumstances as 
those under.which he bought site No. 4111. mentioned above, 
and Maung Ye, who was recalled, said that he bought site 
No. 3721 for Rs. 3,500 in 1912 but he did not produce the 
conveyance or a copy of jt and there is admittedly litigation 
proceeding about the site. . 

It is clear that, as the learned Judge in the District Court 
remarked, the evidence of the new witnesses called by the 
Defendant gives no help towards fixing the market value of 
well-sites at or near the beginning of 1913, and we are left 
with what we can extract. from the evidence of Plaintiff's 
witnesses, 

San Hla’s evidence seems to be relevant and satisfactory 
and it refers to a site (No. 4026) which is reasonably close to 
Defendant’s six sites in the Bémé field. It had not produced 
oil and was apparently an untried site. The price was 


” Rs, 7,000. 


. There seems to be no reason to doubt the genuineness of 

the transaction by which the Burma Oil Company acquired 
the next nearest site, namely 4753, from Tha Kado.for 
Rs. 20,000 in March 1913. That was an untried site and 
would apparently be similar to those which Defendant received 
for 1903. 

The next nearest site in the Bémé field is No. 3997-which 
was soldin January 1913 for Rs. 7,000. It was an untried 
site and there seems to be no reason to suspect the genuine- 
ness of the transaction. 

Of the sites in the Twingén field No. 741 fetched 
Rs. 21,000 early in 1913, but there was on it a Burmese well 
which has already produced oil. 

A half share in No. 1337 fetched Rs. 15,000 towards the 
end of 1912 but although it had not yet produced oil it had 
already been taken on lease by one of the oil companies. and 
that would undoubtedly affect its value. 

Site No. 3900 was evidently worth.-at least Rs. 12,000 
early in 1913 and was probably worth considerably more. * It 
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was an untried site, but its price would probably be affected by 
the fact that it adjoins site 1337 referred to above. 

Site No. 3022 was clearly worth at least Rs. 16,400 in 
September 1912 but the price would be affected by the fact 
that it was leased to an oil company and was producing oil. 

It would appear therefore that we must assess the market 
value of Defendant’s sites on the sale prices of the three sites, 
No. 4026, 4153 and 3997, those prices being Rs. 7,000, 
Rs. 20,000 and Rs. 7,000 respectively. On the basis of 
those figures the value of the three sites to which Plaintiff 
was entitled would be Rs. 34,000 and I may note that if the 
values of all the well sites in the Bémé and Twingdn fields 
which are mentioned in the evidence be taken and an average 
struck, practically the same figure will be obtained, the average 
value being between eleven and twelve thousand rupees, and 

_ that Defendant herself valued the three sites which Plaintiff 
claimed at Rs. 30,000. 

I shall therefore take it that the three sites to which Plain- 
tiff was entitled were worth Rs, 34,000, 

I suggested above that specific performance. of the Defen- 
dant’s contract so far as it concerns the two wells which are 
stiil in her possession might be enforced. 4 

Iam inclined to think that my learned predecessor was 
mistaken in his application of section 21 (¢) of the Specific 
Relief Act, That section says that “a contract the terms of 
which the Court cannot find with reasonable certainty cannot 
be specifically enforced” but in the present case there is no 
difficulty in finding the terms of the contract with certainty. 
The contract was an agreement on Defendant’s part to sell 
to Plaintiff three sites out of the sites which were to be 
allotted to her for 1903. She received more than three sites 
for that year and she could have performed her contract by 
delivering any three of those sites. She could apparently still 
perform her contract in respect of two of those sites and it 
seems to.me that the provisions of section" 16 of the “Specific 

Relief Act might apply to the case. That section says that 
when a part of a contract which taken by itself can and ought 
“to be specifically performed stands on a separate and indepen- 
dent, footing from another part of the same contract which 
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cannot be specifically performed, the Court may direct specific 
performance of the former part. 

In the present case I am clearly of opinion that the part o¢ 
the contract which relates to the two sites which are still in 
Defendant’s possession caii be specifically enforced and that that 
part of the contract is separate and independent of the part of the 
contract.relating to the third site which cannot be’ specifically 
performed because the Defendant has by her own act disabled 
herself from performing it, and that therefore I have no power 
to decree specific performance in respect of the two sites which 
are still in the Defendant’s possession unless Plaintiff's suit 
for specific performance is time-barred. 

Suits for specific performance must under Article 113 of 
the First Schedule of the Limitation Act be brought within three 
_years of the date fixed for performance or, if no such date is 
fixed, of the time when the Plaintiff has notice that perform- 
ance is refused. 

It is not alleged that any date for performance of the 
present contract was fixed and it is quite clear that perform, 
ance had not been definitely refused in 1912. 

Plaintiff's suit was instituted early in 1913 and was there. 
fore not barred by limitation whether as a suit for specific 
performance or as 2 suit for compensation. 

But although specific performance could in my opinion be 
decreed in the present case it seems to me doubtful whether 
the case is one in which such performance ought in equity to 
be decreed. There is no evidence on the record’ as to which 
are the two sites which still remain in Defendant’s possession 
and it seems possible that she has not sold them because they 
have turned out to be worthless. It is true that Defendant 
might have performed her’ contract by the delivery of these 
two sites if she had done so when she received them in 1912 
and that if she had done so Piaintiff would have had to take 
his chance of their proving worthless. But it seems to me 
that it is rather a different matter forcing Plaintiff to accept 
those two sites now, and in view of the fact that Plaintiff has 
taken no steps to have ‘those sites identified and has not 
actually claimed specific performance in respect of those two 
‘particular sites, I think that it will be better on the whole not 
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to decree specific performance at all, but to give Plaintiff a mauyc Mo 
decree for Rs. 34,000 as compensation for Defendant’s breach orien 
of her agreement in respect of all three wells. ’ Ma Suwa 





The Plaintiff will therefore have a decree for Rs. 34,000 
with costs on that amount throughout. 
Before L. H. Saunders, Esq., I.C.S~ ont Sire 
Lope 
HARDANDAS PALADROY »v. SUNDER. “Tee 
~ Mr. P. N. Chari—for Appellant, “27th May 
Mr. A. C. Mukerjee—for Respondent. ee 


Partition Act,—2. Jointly owned property—Party wall and stair- 
case. 

Held,—that a claim by a co-owner to partition cannot ordinarily be 
resisted. 

Held also,—that inconvenience and difficulty of partition are no reasons 
why partition should be refused. 

1. Chancery Reports, Vol. I, 1894, p. 508. 
2 8B. &C., p. 257. 
3. 6 Indian Cases, p. 521. 
. 14 Bengal Law Reports, p. 166. 
Punjab Record, 1882, C.J. No. 29. 
15 Calcutta Weekly Notes, p. 552. 
7 Bombay Law Reports, p. 482. . 
1,L.R. 10 Cal., p. 765. 
LL.R, 82 Bom., p. 103. 
LLL.R. 24 Mad., p. 639. 

The plaintiff and the defendant, or their predecessors in- 
title, jointly purchaseda piece of land in the Town of Mandalay 
and built a dwelling house upon it. The house was what would 
be known in England as a semi-detached house. Each party 
occupied one portion of it. The houses were divided by a 
party wall, which however did not extend to the whole depth 
of the house, Atacertain point in the interior of the house the 
wall divided into two parts up to the outer wall, the spage 
between the two parts forming the well of a staircase which 
ascended, apparently, to the roof, which gave access to the 
rooms on the first floor of the two buildings, and has been used 
in common. ». Reference may be made to Exhibit I in suit No. 8 
of 1918 of the District Court, Mandalay, in which the predeces- 
sors in titleof the parties set out the circumstances of the 
purchase of the land and the erection of the house, divided the 


land equally between them and also declared that the buildings 


s 
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er upon the land belonged respectively to the persons who received, 
the land at this division. In suit No. 154 of 1917 of the District 
Court, Mandalay, the present defendant Sunder sued the 
present appellant Hardandas Paladroy complaining of certain 
acts of the said Hardandas Paladroy and asking for a declara- 
tion of her right to a certain party wall and for other reliefs. 
That suit was settled by compromise which was embodied in 
the decree, and, by the 7th paragraph of that compromise, the 
parties admitted that “ the main stair-case and the wall in the 
middle’of the main building dividing the house into eastern and 
westerrhalves belong jointly to the plaintiff andthe defendant.” 
Hardandas Paladroy subsequently proceeded to erect a third 
storey on his roof using the party wall for that purpose. In 
suit No. 8 of 1918 of the District Court, Mandalay, the present 
defendant, Sunder sued Hardandas Paladroy and obtained an 
injunction restraining him from such building, and he has now 
sued Sunder.in the District Court for a partition of the party 
wall and the stair-case. The District Court has given him a 
decree for partition of the party wall but has refused to decree 
a partition of the stair-case, and both parties have now appealed. 
The plaintiff Hardandas Paladroy claims that he is entitled as 
~ of right to a partition of the stair-case. The defendant urges 
that the plaintiff was not entitled to a partition of the party 
wall. Plaintiff-Appellant bases his claim upon the English law 
as set out in reported cases and urges that that law is in accord- 
ance with justice, equity and good conscience, that it ought to ~ 
be applied in the decision of the present suit, and that ithas in 
fact been applied in the decision of similar suits in India. The 
defendant’s contention is that the English law should not be 
applied, that it is not necessarily applicable, that the Courts in 
India have not as a matter of fact gone so far in enforcing 
partition in Indiaas the English Courts ; the English law which 
is applicable to different circumstances is not necessarily a 
just criterion of what is equitable and fair in India, and in the 
present case the partition of the jointly owned party wall:is 
neither necessary nor desirable, but on the contrary it is 
extremely undesirable, and the partition of the stair-case, as to 
which she supports the decree of the District Court, would 
entirely destroy the value of the stair-case and that it should 
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stherefore not be allowed. The District Court has quoted in its beter 


.judgment all or nearly all the cases relied on by the parties. 
There appears to be no doubt that in England the view is 
-accepted that, as between tenants in common, a partition of 
the property held in common may be claimed as of right, and 
-cannot be resisted on the ground of inconvenience or even, 
apparently, of the risk of destruction of the property of the 
person against whom partition is sought. The plaintiff-appellant 
relies upon the case of The Mayfair Property Company v. 
Johnston (1). The law as stated there and as illustrated in the 
judgments quoted therein appears to support the view taken by 
the plaintiff-appellant. In the case of Cubitt v. Porter (2), 
Bailey, J., appears to have remarked that “if the wall stood 
partly on one man’s land and partly on another’s, either party 
would have aright to pare away the wall on his side so as to 
weaken the wall on the other side and to produce a destruction 
of that which ought to be the common property of the two.” I 
do not quote this authority as a justification for a person who 
has obtained partition and who thereupon proceeds to destroy 
his neighbour’s property, but as showing the absolute recogni- 
tion which is afforded by the English Courts to the rights of 
owners of property. There appears to me to be no doubt 
that the general right of partition is recognised by the Courts 
in India, but a distinction appears to have been drawn in 
certain cases where partition is either impossible or would 


destroy or very seriously impair the utility of the property to . 


‘be partitioned. The only case however in which I have been 
able to find that the impossibility or the inconvenience of 
making a partition has been accepted as a reason for leaving 
the property undivided is the case of Basanta Kumar Ghose 
quoted as a foot-note at page 555 of Volume 15, Caicutta 
Weekly Notes. In that case the plaintiff claimed to be entitled 
toa 1/20th share in a tank which was one bighain extent, The 
Judges thought that it would be very inconvenient if not 
impossible to divide such a tank into 20 parts and that it was a 
very excellent arrangement for the plaintiff that the tank should 
remain in the enjoyment of himself and the other co-parceners. 


(1) Chancery Reports, Vol. I, 1894, p. 508, (2) 8B. & C., p. 87, 
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In the case of Govind Annaji Bodhani (3), the Bombay High 
Court held that it was the rule of Hindu law that rights to 


: water and wells belonging toa joint family are indivisible if 


they are numerically unequal. Apart from the rule of Hindu 
law, which of course is not applicable here, it certainly appears 
that the division of an unstable substance such as standing 
‘water must be difficult if not impossible, but that the Courts 
in India endeayour to avoid the refusal of partition would 
appear from the case of Mitta Kunth Audhicarry (4), in which 
the rights of the joint owaers to worship an idol were divided 
by allowing them to worship by turns. In the case of Gobind 
v. Narain Dass (5), the plaintiff was allowed to partition a shop. 
although it-was pointed out and apparently admitted that such 
partition would injuriously affect the defendant. The Court 
said that “ the defendant may be put to inconvenience but that 
is incidental to the nature of his interestin the shop and he 
cannot reasonably complain because being a joint owner he is 
subject to inconveniences from which a sole owner of the 
property is free.” In Debendra Bhattacharjee’s case (6), the 
plaintiff being entitled to a share in certain property claimed 
to be put in possession at a valuation. The Court held that 
he was not entitled to such possession. Both parties agreed 
that the nature of the property was such that a division 
amongst all the share holders could not reasonably or con- 
‘veniently be made, and the Court directed that there should be: 
a sale of the property under section 8 of the Partition Act of 
1893. The property there in suit was a dwelling house and the 
plaintiffs alleged that they were entitled toa2/3rd share ; but 
the property itself was very small and part of it was covered 
with structures. In the case of Mahomed Ibrahim Hamidade 
(7), the case of Ashan Ulla (8), was referred to with approval. 
In that it was stated that “the principle in these cases of 
partition is that if a property can be partitioned without. 

(8) 6 Indian Cases, p. 521. 

(4) 14 Bengal Law Reports, p. 166. 

(8) Punjab Record; 1882, C.J. No. 29. 

(6) 15 Calcutta Weekly Notes,'p. 852. 

(7)ombay Law Reports, Vol. 7; p. 482. 

{8) 1.L.R. 10 Cal., p. 676. 
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destroying the intrinsic value of the whole prope.ty or of the 
shares, such partition ought to be made. If on the contrary no 
partition can be made without destroying the intrinsic value, 
then a money compensation should be given instead of the 
share which would fall to the plaintiff by the partition,” and it 
is laid down as a leading principle of law in cases of partition 
that “ where several persons are co-owners or co-sharers of 
immoveable property, partition should be effected between 
* them by giving to each his share in specie so far as is prac- 
ticable.” The Partition Act of 1893 provides an alternative for 
partition hy way of sale, but this is an alternative which cannot 
apparently be given effect to except upon the application of 
one of the co-owners or co-parceners having at least an interest 
to the extent of one moiety in the property. I am of opinion 
that none of the cases quoted and none of the cases relied 
upon by the defendant-appellant is an authority for the view 
that a claim by a co-owner to partitien can ordinarily be 
resisted. Even.where the claim is a claim toa share in such 
a thing as a tank, apart from Hindu law, it does not appear to 
mie that the defendant could resist a claim for partition ; such 
a partition might be made by allowing the parties access to the 
tank in turns, or by metes and bounds, and any party finding 
such a partition undesirable would have a remedy by invoking 
the aid of the Partition Act. The plaintiff-appellant appears 
here to have been clearly entitled to a partition of the party 
wall and the defendant-appellant’s appeal must be dismissed. 
As to the stair-case no doubt a partition, which will have the 
effect of reducing its width to one foot four inches, will very 
seriously diminish its utility, but that in itself does not seem to 
be a reason why partition should be refused. I should have 
been prepared to order the sale of the stair-case under section 
2 ofthe Partition Act if either party had applied for this 
course, and it appears to me that this would have been a reason- 
able solution of the difficulty. There is, however, ample authority 
for the view that if the decree is found to cause undue incon- 
venience it will be open to either party still to apply for its 
modification by the application of the Partition Act ; see for 
* instance the cases of Bai Hirakore(9)and Kadir Bacha Sahab(10), 


(8) LL.R. 82 Bom., p, 108. (10) ILL.R. 24 Mad., p. 639. 
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At present it will be sufficient to order the partition of 
the stair-case by the drawing upon the stair-case of a line from 
the centre of the party wall along the centre of the stair-case- 
The portion falling on the plaintiff-appellant’s side of the line 
will be his property up to and including the ground upon his 
side and the portion which falls upon the side of the defendant 
appellant’s building willbe the shareof the defendant-appellant. 
As the defendant-appellant has failed throughout she must pay 
the plaintiff’s cost in both Courts. I do not think it is neces- 
sary to decide the question of the value of the property in suit. 
Admittedly the only object of doing so would be to enable one 
or either of the parties to appeal to His Majesty’s Council and 
I am of opinion that it is no duty of this Court to decide a 
question of the kind before it arises, 





Bofors H. A. Brown, Esq., B.A., /.C.5., Barrister-at-Law. 


MAUNG KYIN PEIN anv 3 v. MA PWA ME an 1. 


Mr. J. C. Chatterjee—for Appellants. 
Mr. S. Mukerjee—for Respondents. 


Civil Procedure,--Order IT, Rule 2—Order XXI, Rules 13 and 56. 

Held,—that when a mortgage-bond contains a separate covenant to 
pay interest monthly, and the terms of the bond show the parties to have. 
intended that the interest should be payable monthly until the principal 

-was claimed, a previous suit for a simple money decree for interest due on 
the bond, does not bar a subsequent suit for principal and interest. 

Held also,—that when a mortgagee, in execution of a simple money 
decree for interest due on a mortgage-bond, attaches and sells in execu 
tion the mortgaged property, and does not disclose the mortgage, he 
cannot afterwards sue to enforce his mortgage-lien on the property in the 
hands of an auction-purchaser who purchased without knowledge of the 
mortgage. This iple does not necessarily cease to apply simply 
because, of three joint-mortgagees, one isa minor at the time of the 
auction-purchase. 

1.L.R., 21 Bom., 267. 
LL.R,, 10 Cal., 609. 
i.L.R., 22 Bom., 686. 


In Civil Regular No. 421 of 1915 of the Township Court of 
Pyisumana Maung Po Hnit, now deceased, and the two respond- 
ents, Ma Pwa Me and Maung Yan Gyaw, sued for interest 
due ona mortgage-bond, and obtained a money decree. In 
execution of that decree in Civil Execution No. 305 of the same 
year, the plaintiffs first applied for execution by arrest and 
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imprisonment of the first judgment-debtor. The judgment- 
debtor was declared an insolvent, and the plaintiffs then applied 
for the attachment and sale of the mortgaged property. 
Before the sale todk place, an application for execution against 
the same property was made by another decree-holder. But 

was on the proclamation issued on behalf of Maung Po Hnit 
that the sale actually took place. The appellant Kyin Pein 
was the purchaser at the auction. Before the sale Maung Po 
Hnit applied to the executing Court-that the sale should take 
place free of his mortgage, and that he should be given 
the first charge on the sale-proceeds for his mortgage money. 
No orders appear to have been passed on this application, 
After the sale, the sale-proceeds were forwarded to the District 
Court, to be dealt, with in the insolvency proceedings. In 
Civil Regular No. 21 of 1916 Maung Po Hnit and the two 
respondents sued the executants of the mortgage-bond, and 
the other decree-holder against the first executant, to be 
allowed to draw out the money due on the mortgage from the 
money deposited in Court, in preference to other debts. That 
suit was dismissed. The suit out of which the present appeal 
has arisen was then filed. 

The present respondents and Maung Po Hnit were the 
criginal plaintiffs, but Maung Po Hnit died during the pendency 
of the suit. The present suit is for a mortgage decree, to be 
operative against the auction-purchaser as well as against the 
mortgagees. The suit was decreed by the Trial Court and 
that decree was upheld on appeal to the District Court. The 
findings of the Lower Courts are now attacked on various 
grounds. : 

The first ground of appeal is that the previous suits barred 
the present suit. It is contended that the suit No. 421 was on 
the same cause of action asthe present suit and that the 
present suit is therefore barred under the provisions of Rule 2 
of Order II of the Code of Civil Procedure. It is cleat that if 
the cause of action in the two suits is the same, then the 
present suit is barred’ under the provisions of Rule 2. The 
mortgage deeds recite that the principal shall be repayable on 
demand after a year, and that the interest will be paid monthly. 
But when the earlier suit was filed more than a year had 
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Mave Kyix elapsed after the execution of the document, and the plaintiffs 
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were therefore entitled to sue for the principal as well as for the 
interest. The contract out of which the two claims have arisen 
is evidenced by one deed, and clearly formed one transaction. 
The question to be decided is whether the promise to pay the 
interest monthly can be looked upon as giving rise to a 
separate cause of action from the promise to pay the principal. 
In the case of Yashvant Narayan Kamat vy. Vithal Vivarkar. 
Parulekar and others (I.L.R., XXI Bombay, p. 267) it 
was held that, when in a mortgage deed there was a separate 
covenant to pay interest secured in a separate manner, failure 
to pay interest gave rise to a cause of action which could be 
sued upon without suing for the principal. In the present case 
the interest is not secured ina separate manner from the prin- 
cipal, but there is a distinct and separate covenant to pay 
interest every month. The meaning of the document seems to 
me to be that the mortgagee can claim his principal when he 
wishes to do so, but meanwhile, and for so long as he does not 
choose to exercise this option, the interest will be paid every 
month. The failure to pay interest every month as promised 
does, therefore, seem to me to give rise to a separate cause of 
action, andI do not think that Civil Regular No. 421 can be 
held to be a bar to the present suit. . ‘ 

Nor do I hold that the suit No. 21 isa bar. In that suit the 
plaintiffs pleaded that the property had been sold, and the 
money deposited in Court. Their cause of action was not 
solely the mortgage-bond, but it consisted parily of the 
mortgage-bond, and partly of the fact that the mortgaged 
property had been sold free of mortgage. The present cause of 
action is founded on the mortgage-bond, and the fact that 
the land has been sold subject to mortgage. The facts required 
to be proved to enable them to succeed in the present case 
subsequent to the execution of the mortgage-bond, are not the 
same as the facts required to be proved in the earlier case 
The two cases are notin my opinion founded on ‘the same 
cause of action, and Rule 2 of Order II does. not therefore 
apply. 3 3 . 

The third and fourth grounds of appeal-raise the question 
whether in view of the earlier proceedings the plantiffs can 
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again bring the land to sale as against the appellant Maung 
Kyin Pein. I have been referred to various Indian Rulings on 
the point. Inthe case of Nursing Narain Singh and another 
y.. Roghoobur Singh (I.L.R., X Calcutta, p. 609) the plaintiff, 
held two decrees against the same person, one a money-decree 
and the other a mortgage-decree. In executioa of the money- 


decree he caused the property under mortgage to be sold. 


It was held that unless he could prove that the auction- 
purchaser had notice of his claim under the mortgage, the 
plaintiff could not enforce his mortgage-lien as against the 
auction-purchaser. The same principle was followed in the 
case of Ramchandra Vithuram v. Jairam and others (I.L-R., 
XXII Bombay, p. 686). It was pointed out that section 237 of 
the Code of Civil Procedure (now Order XXI, Rule 13) required 
an applicant for attachment of immoveable property to include 
in his application a specification of the judgment-debtor’s 
interest therein, “to the best of the belief of the applicant, 
and so far as he has been able to ascertain the same,” and 
that section 287 (now Order XXI, Rule 66) requires that the 
proclamation shall specify any incumbrance to which the 
property ts liable. The law thus cleariy lays a duty on a decree- 
holder bringing property to sale to disclose any incumbrance 
on the property to be sold, and if he fails to do so in the case 
of an incumbrance in his own favour, which is peculiarly 
within his knowledge, he will not subsequently be allowed to 
plead that incumbrance as against the auction-purchaser 
unless he can show that the auction-purchaser was aware of 
the incumbrance. There has been no attempt to prove in this 
case that the auction-purchaser was aware that the property 
was being sold subject to the mortgage in favour. of the 
plaintiffs, nor indeed is there any allegation in the plaint to that 
effect. The sale proclamation was drawn up in consequence of 
the application of the decvee-hoJder Maung Po Hnit. It 
contains no mention whatsoever of the mortgage. in fact it 
would appear as though Maung Po Hnit himself wasainéer the 
impression that the sale was taking place free of his mortgage. 
He had applied to the Court that the sale should take place in 
this manner, and he subsequently sought to enforce his 
anortgage-lien against the sale-proceeds. By allowing the 
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Mauna Kyin sale the Court appears to have contravened the provisions. 
pase ANP 3 of Rule 14 of Order XXXIV of the Code of Civil Procedure 
Ma Fa Mz but the auction-purchaser was in no way to blame for this; on 


ANI 


the contrary, the sale being on application by the mortgagee, 
the auction-purchaser would have all the more reason for 
supposing that the land was not being sold subject to any 
incumbrance in favour of the mortgagee. It is, of course, true 
that ordinarily the auction-purchaser purchases only the right 
title and interest of the judgment-debtor. But where the 
mortgagee fails in a positive duty laid on him by law as to the 
disclosure of his mortgage-lien, he is estopped from afterwards 
claiming that lien as against the auction-purchaser. It has 
been suggested on behalf of the respondents that this principle 
cannot be followed in the present case because one .of the 
mortgagees was a minor at the time of the sale, and there could 
be no estoppel as against him. No authority has been shown 
to me for the broad principle that the law of estoppel has 
no application to infants. It cannot of course be applied. 
where the effect of so applying it would be to defeat the prov’- 
sions of some Act in favour of infants. But that does not 
seem to be the case here. There is no question of enforcing 2 
contract against an infant; it is the infant who is trying to. 
enforce his contract. The terms of section 115 of the Evidence 
Act are sufficiently wide to provide for estoppel by an infant. 
Theinfant in the earlier case by his next friend the first 
plaintiff Maung Po Hnit sued for and obtained a decree. It 
was his friend who applied for and obtained the sale of the 
property. Rule 13 of Order -XXI of the Code of Civil Pro- 
cedure makes no exception in favour of an infant. The active. 
plaintiff in the earlier case was the co-mortgagee Maung Po. 
Hnit, and the infant’s interests were therefore fully safe- 
guarded. Iam unable to hold that the fact that one of the 
plaintiffs in that case was an infant operates to keep the 
mortgage alive so far as his interests are concerned. I am of. 
opinion that, so far as the auction-purchaser Maung Kyin: 
Pein is concerned, the sale must be lield to have taken place- 
free of this mortgage, and that the plaintiffs cannot follow. 
the mortgaged property now into the hands of the auction-- 
purchaser and enforce their lien against him-- 
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In this view of the case, it is not necessary for me to 
consider the second ground of appeal. The first three 
defendants in the case did not deny the mortgage in their 
pleadings, and must therefore be taken to have admitted it- 
It was not necessary to prove the mortgage as against them- 
Ana the suit as against the defendant Maung Kyin Pein must 
fail for the reasons 1 have already given.- The question that 
remains for decision is whether in the circumstances the 
plaintiffs should be given a money-decree as against the first 
three defendants. 

There is no specific prayer in the plaint in the present case 
for a money-decree. Had the mortgage-decree been granted, 
then it would have been open to the plaintiffs after the sale 
to apply under Rule 6 of Order XXXIV for a personal decree 
for the balance. But that is a special provision for cases. 
where a mortgage-decree has been passed. Inorder to obtain 
a simple money decree, the plaint should have asked in the 
alternative that, failing the mortgage, a money-decree might 
be given to them. But had they done so I think that this part 
of their claim would have been barred under the provisions 
either of Rule 2 of Order II, or under section 11 of the Code of 
Civil Procedure. In suit No. 21 the cause of action consisted 
of the original mortgage contract, and the subsequent trans- 
actions relating to the mortgage property. It was open to the 
plaintiffs on that cause of action to ask that in the alternative 
they should be givena money-decree against the first three 
defendants. If it be held that they asked for no such relief, 
then their present claim to a money-decree is barred by the 
provisions of Rule 2. If it be held that they did ask for such 
relief, then. the effect of suit No. 21 must be to operate as res 

judicata, under the provisions of section 11 read with Explan- 
ation IV to that section. Although therefore I have held that 
the suit as framed at present was not barred by reascn of the 
earlier litigation, 1 am of opinion that so far as the claim for a 
simple money-decree is concerned it was so barred. The 
result is that the plaintiffs suit must be dismissed as against 
all the defendants. I set aside the decrees of the Lower 
Courts, and- pass a.decree dismissing the suit of the plaintiff- 
respondents with costs throughout. a 
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Before L. H. Saunders, Esq., I.C.S. 


MA SAT v. MAUNG NYI BU. 
Mr. S. Ganguli—for Appellant. 
Mr. J. N. Basu—for Respondent. 

Buddhist Law—Divorce—Single act of cruelty. 

Held,—that under Buddhist Law a divorce as by mutual consent may 
be allowed to a wife on proof of a single act of misconduct on the part of 
the husband. Whatever may have been the ancient customs of society 
or even the rules of Ruddhist Law in a former state of society, the right 
of a husband to chastise his wife will not now be recognised by British 
Courts of Justice. . The wife may submit to ill-treatment and condone it 
but she is entitled to protection against personal violence if she asks for 
such protection. 

1. U.B.R., 1897-01, II, 28. 
2. U.B.R., 1902-03, II, 6, Buddhist Law. 
3, L.B.R., VII, 79. 


This was a suit for divorce. The plaintiff was the wife. 
She alleged that her husband wasa drunkard, and that he had 
beaten and kicked her and otherwise ill-treated her. She said 
that there was no joint property and she claimed that each 
party should retain their own separate property and be divorc- 
ed. Inhis written statement the defendant denied ill-treatment 
and put in a list of property which he said was in the 
plaintiff's possession and in her name but which he claimed to 
be joint. The first Court dismissed the plaintiffs suit holding, 
in avery brief judgment, that there was not sufficient reason 
to grant a divorce. He refers to the fact that the defendant 
beat the plaintiff and kicked her and that her htamein came 
off. He seems to have thought that there was no ‘great 
disgrace in the taking off of the htamein because it was night, 
and he did not consider whether the beating and kicking in 
themselves furnished a ground for divorce. The District 
Court held that the suit was wrongly framed because it was’ 
clearly proved that there was certain” property which was 
hnapason. Thisis not very intelligible. The frame of the suit 
does not depend upon the defence evidence. The Judge went 
on to say that the trial Judge had held that the iil-treatment 
proved was not sufficient to justify a decree for divorce: The 
Judge says “he is a Burman Buddhist and a better judge 
than I am of what amount of ill-treatment -would justify 
divorce between Burman Buddhists. Still I am of opinion 
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that to justify a divorce the ill-treatment complained of should 
be persistent.” The District Judge admitted that the plaintiff 
alleged previous ill-treatment but said she relied on one 
particular occasion. He thought the pulling off of the htamein 
was probably semi-accidental and dismissed the suit. It is not 
easy to conceive of a much more unsatisfactory judgment. 
The defendant admitted that when he assaulted his wife, he 
had been drinking and he admitted that he drank toddy 20 
days in every month but no reference whatever was made to 
this in the Judgment. If the view taken by the District Judge 
~were correct, the position of Burmese Buddhist wife would 
apparently be reduced to that of a slave or chattel with no 
redress against her husband except in the criminal law. It 
was held as long ago as 1897 in the case of Ma Gyan v. Maung 
~Su Wa (1) that if a husband is guilty of a single act of 
misconduct, the wife is not bound to give her husband another 
chance; she can insist on her claim to divorce at once. If 
she takes the latter course, she has a right to a half share of 
tke property. “And this is the rule even although the 
misconduct of the husband may be of a mild type.” This view 
of the law was repeated with approval and emphasised in 
Maung Pye v Ma Me (2); and in the Lower Burma case of Po 
Han v. Ma Talok (3)the same view was taken, I have no doubt 
that whatever may have been the ancient customs of society 
or even the rules of Buddhist law in a former state of society, 
the right of a husband to chastise his wife does not now exist 
and will not be recognised by British Courts of Justice. The 
wife may submit to ill-treatment and condone it, and she may 
possibly earn the approval of the people among whom 
she lives by such action, but if she chooses to come. into 
Court and asks for protection against personal violence» 
she is entitled to such protection and must in every 
case receive it. Here it appears from the evidence and is, in 
fact, admitted by the defendant that the wife, a woman of 51 
was assaulted on'a moonlight evening, in the presence of 
neighbours, by her husband who had been drinking ; she was 
(1) U.B.R, 1897-01, Vol. II, p. 28. 
(2) U.B.R., 1902-03, Vol. II, p. 6, Buddhist Law, 
(3) L.B:R. p. 79, Vol. VII. 
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struck with his hand about the head and body, her Atamein 
fell off or was pulled off, and her husband thereupon 
proceeded to kick her two or three times. She says she had 
been ill-treated before by her husband who was an habitual 
drunkard, and this last attack was so brutal and shameful that 
she, not unnaturally, declined to submit herself to the risk of 
any further such attacks. Whatever may have been the 
opinion of the Burmese Judge who tried the case, I am 
surprised to find a District Judge holding that the wife was. 
bound to continue to submit as a wife to the risk of similar 
treatment. She is probably entitled"to a decree for a divorce 
as by the misconduct of her husband. She has not asked for: 
such a divorce but merely asked for one as by mutual consent 
and to this she is undoubtedly entitled. I do not agree with 
the District Judge that it has been proved that there was any 
hnapason property. The plaintiff swore that each party 
having been married before brought to the marriage his and 
her own separate property that they have been working 
separately and supporting themselves separately living in 
different houses. The plaintiff was supported by her son by 
the first marriage; as against this there is no evidence except 
that of the defendant who has put in a list of property which 
he claims to be joint; but he admits that all these vroperties: 
stand in the name of the plaintiff, and that he has refused to 
allow his name tobe mentioned in the case of mortgages, 
when money has been advanced and property received in 
exchange by way of mortgage. Under these circumstances it 
appears to me that the burden was entirely upon the defend- 
ant to prove that the property, of which he put in a list, was 
joint property and that he has failed to discharge that burden. 
There will be a decree for divorce. The plaintiff will retain 
the’property in her possession including all the property shewn 
in the list filed by the defendant and the defendant will pay the 
plainti‘f’s costs throughout. 
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Before L. H. Saunders, Esgq., I.C.S. 

NGA PO TIN anp 1 v. KING-EMPEROR. 
Mr. S. Ggnguli—for Applicant. 
Bail Bond. 

Held,—that the surety bond in criminal cases must be strictly 
construed and a surety cannot be required to pay the amount of bond 
‘as a regult of an opinion held by the Court as to what was in hie mind 
when he signed it. He can only be required to forfeit the amount if the 
terms expressed in the bond are broken. 


Upon atrial under section 9 (c) of the Opium Act, the 
accused was. released on bail in Rs. 200 with two sureties in 
the like amount. The accused was produced in Court on the 
20th August 1920 but did not subsequently appear and the 
sureties have been required to forfeit a sum of Rs. 200. They 
claim that they are not liable under their bonds. The Sessions 
Judge to whom they appealed held that they ‘were liable. 
They now come to this Court in revision. The terms of the 
bond are as follows :— 

“We, the undersigned as sureties for the accused undertake 
that he will appear before the Magistrate on the 20th of 
August 1920 to answer the charge, and if he does not appear 
and answer the charge we will forfeit Rs. 200 toGovernment.” 
‘The bond was in manuscript as there was no printed form 
apparently available. It is quite clear that this bond does 
not require the sureties to do anything more than produce 
the accused upon the date named. The Sessions Judge has 
held that although no mention was made of any subsequent 
appearance, it was evident from the wording that the surety 
understood and intended to bind himself to an undertaking 
that the accused would not consider’ himself discharged from 
attending till he had cleared himself of the charge. But the 
surety bond in criminal cases must be strictly construed, and 
a surety cannot be required to pay the amount of his bond as 
the result of an opinion held by the Court as to what was in 
his mind when he signed it. He can only be required to 
forfeit the amount if the terms expressed in the ‘bond are 
‘broken. The suggestion that the bond would have~ been 
statisfied by producing the accused at 10 a.m. and that there 
would have been no liability if the accused had departed at 
-one minute past 10 does not appear to be correct. He was 
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NGAP oe not only to appear at 10 a.m. but was to appear and answer 
vu the charge. But his appearance was to be on the date men-. 
ee tioned and on no other date. I think it is quite clear that 
the sureties did not bind themselves to produce the accused 

except upon the 20th of August and that having done so their 

“liability was-discharged. The order is set aside and the 


amount of the bail bond must be refunded to the applicant. 


Circular Memorandum No. 6 of 1921. 


From 
THE REGISTRAR, a Gat 4, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA 


ALL JUDGES IN UPPER BURMA. 
Dated Mandalay,the 11th April 1921. 


The attention of all Judges is invited to Government of India 
Home Department Notification No. 1924 (Judicial), dated the 25th 
November 1920, published at page 59 of Burma Gazette, Part II, 
dated the 15th January 1921, by which the provisions of section 29, 
Code of Civil Procedure, 1908, are declared to apply to the Civil 

- Courts in Japan. 

Reciprocal arrangements have been made between His Majesty’s. 
Government and the Japanese Government for the service of writs 
and other legal process and for the execution of letters of request, 
and it has been decided that these documents, accompanied by their 
translations in Japanese to be furnished by the litigants. should be 
forwarded by the issuing Court to the Court of the Judicial Com- 
missioner, Upper Burma, which will forward them to the Local 
Government for transmission through the Government of India to 
His Britannic Majesty’s Ambassador at Tokio.. In the case of 
letters of request directed to a Japanese Court, the note to Form 
Nu. 8 in Appendix Ilof 1st Schedule to the Code of Civil Procedure, 
1908, should be amended by the substitution of the Ambassador for 
His Majesty’s Secretary of State for Foreign Affairs. ; 

The Government of.India have guavanteed to meet the cost 
involved by the service of such Indian Writs in Japan. It may 
ultimately be necessary to impose®Special process fees for processes 
to be served in Japan, but in the meantime Judges should impose 
the ordinary process fees in the case of such processes. As regards 
letters of request adequate sums for the expenses should be re- 
covered from the parties under rule 15 of Order XXVI and 
deposited in the Treasury before the letter of request is forwarded 
to the Court of the Judicial Commissioner, Upper Burma. An 
intimation of the amount so deposited should be given in the 
forwarding letter. 

7 All Judges are requested carefully to observe the above instruc- 
tions. 


By order, > 


Cc. B. AUBRBY, 
Registrar. 


Circular Memorandum No. 77of 1921. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 


UPPER BURMA, 


To - 
ALL SESSIONS JUDGES AND MAGISTRATES, 
UPPER. BURMA. 


Dated Mandalay, the 13th May 1921. 


The attention of all Sessions Judges, District Magistrates and 
‘Courts exercising appellate and revisionai criminal jurisdiction is 
invited to paragraph 471 of the Upper Burma Courts Manual. It 
has come to the knowledge of the Judicial Commissioner that where 
a Court of appeal or revision sets aside the conviction and sentence 
or modifies the sentence of a Lower Court or orders a retrial it 
does not invariably send direct to the officer in charge of the jail 
in which the prisoner is confined a warrant of release or a tresh 
warrant prepared in conformity with the order passed. The result 
of this is frequently to cause delay and a case has recently occurred 
in which two prisoners were detained for a considerable time in 
jail after their sentence had expired. It is important therefore that 
the instructions contained in this paragraph should be strictly 
observed, 


By order, 
C, B. AUBREY, 
Registrar. 


Circular Memorandum No. 8 of 1921. 


FRom 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL JUDGES IN UPPER BURMA. 


Dated Mandalay, the 18th May 1921, 


The attention of all Judges is invited to Act XXIV of 1920 by 
which sub-rule (1) of rule 5 of Order IX of the First ¢chedule to 
the Code of Civil Procedure, 1908, has been amended. Unless ‘he 
plaintiff satisfies the Court, as laid down in the rule as aniended, the 
Court is now bound to dismiss a suit, where, after a su-amons kas 
been issued to a defendant and returned unserved, the plaintiff fails 
for a period of three months from the date of the retu::n to apply 
for a fresh summons. 

The-attention of all Judges is also invited to Act N». XXVI of 
1920, by which inter alia the period of limitation for tae filing of 
applications for the bringing of legal representatives of deceased 
perties on the record (Articles 176 and 177) has been a:tered from 
six months to ninety days with effect from the Ist Jatuary 1921. 
The change should be brought to the notice of members of the Bar. 


By order, 


C. B, AUBREY, 
Registrar, 
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Before L. H. Saunders, Esq., 1.C.S. 


NGA PO TIN anp 1 v. KING-EMPEROR. 
Mr. S. Ganguli—for Applicant. 

Bait Bond. 

Held,.—that the surety bond in criminal cases must be strictly 
corstrued and a surety cannot be required to pay the amount of his bond 
as a result of an opinion held by the Court as to what was in his mitid 
when he signed it. He can only be required to forfcit the amount if the 
terms expressed in the bond are broken. 


Upon a trial under section 9 (c) of the Opium Act, the 
accused was released on bail in Rs. 200 with two sureties in 
the like amount. The accused was produced in Court on the 
20th August 1920 but did not subsequently appear and the 
sureties have been required to forfeit a sum of Rs. 200. They 
claim that they-are not liable under their bonds. The Sessions 
Judge to whom they appealed held that they were liable. 
They now come to this Court in revision. The terms of the 
bond are as follows :— 

“We, the undersigned as sureties for the accused undertake 
that he will appear before the Magistrate on the 20th of 
August 1920 to answer the charge, and if he does not appear 
and answer the charge we will forfeit Rs. 200 toGovernment.” 
The bond was in manuscript as there was no printed form 
apparently available. It is quite clear that this bond does 
not require the sureties to do anything more than produce 
the accused upon the date named. The Sessions Judge has 
held that although no mention was made of any subsequent 
appearance, it was evident from the wording that the surety 
understood and intended to bind himsejf to an undertaking 
that the accused would not consider himself discharged from 
attending till he had cleared himself -of the charge. But the 
surety bond in criminal cases must be strictly construed, and 
a surety cannot be required to pay the amotint of his bond as 
the result of an opinion held by the Court as to what was in 
his mind when he signed it. He can only be required to 
forfeit the amount if the terms expressed in the bond are 
broken. The suggestion that the bond would: have been 
statisfied by producing the accused at 10 a.m. and that there 
would have been no liability if the accused had departed at 
one minute past 10 does not appear to be correct. He was 
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not only t> appear at 10 a.m. but was to appear and answer 
the charge. Bvt his appearance was to be on the date men- 
tioned and on no other date. I think it is quite clear that 
the sureties did not bind themselves to produce the accused 
except upon the 20th of August and that having done so their 
liability was discharged. The order is set aside and the 
amount of the bail bond must be refunded to the applicant. 





Before -L. H. Saunders, Esq., 1.C.S. 


JAGANATH KAHAR v. KING-EMPEROR. 


Mr. L. K. Mitter—for Applicant. 
Mr. R. G. Aiyangar—for Crown. 
Court Fees Act.—Section 19, Clause xvii. 


Held,—that an application by an advocate on behalf of a prisoner in 
custody should be accepted as an application by the prisoner although 
only signed by the advocate and that it does not require to be stamped 
under the provisions of the Court Fees Act. 


1,L.R, 10 Calcutta, 61. 

The applicant in this case was arrested by the palice upon 
a charge of theft and while in custody he applied by his 
advocate to the Magistrate for bail. The petition for bail was’ 
signed by the applicant’s advocate and was unstamped. The 
Magistrate then recorded the following order :— 

“This application must be stamped as it is not covered by 
section 19, clause xvii, of the Stamp Act as it is presented by 
the advocate on behalf of the person in duress.” 

The reference should of course have been to the Court 
Fees Act of 1870, The applicant by his advocate comes to this 
Court in revision on the ground that the Magistrate was not 
justified in rejecting his application as requiring a stamp. It 
is urged that an application made by the advocate of a 
prisoner in duress or under restraint is an application made by 
the prisoner himself. I am of opinion that this view is correct. 
It is suggested that if it had been the intention of the framers 
of the Court Fees Act to exempt applications made by the 
advocate for a prisoner, this would have appeared in the Act 
by the addition of the words “by or on behalf of the prisoner.” 
in clause xvii, section 19 or by Some similar addition of words. 
But the Court Fees Act is an Act dealing-with purely fiscal 
matters, and the rule of construction adopted by the Courts 
in England that statutes imposing pecuniary burdens or en- 
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croaching upon or qualifying the rights of the subject must,in 
-cases of doubt, be interpreted in “favour of the subject is one 
which may I think be properly applied in this country.’ There 
is no doubt moreover that in this Court it has been the practice 
to accept applications by advocates on behalf of persons in 
-eustody within the meaning of section 19,clause xvii, without a 
Court fee and I think it should be accepted as the established 
practice. A similar question arose in the case of Kali Prosad 
Banerji v. Messrs. Gisborne and Company (1) where a judg- 
ment-debtor in custody appealed against the order of the 
District Judge without affixing a Court fee stamp to his 
memorandum of appeal. The memorandum was rejected by 
the Deputy Registrar, Among other reasons, because he held 
that clause 17 of section 19 of the Court Fees Act applied only 
to petitions by a prisoner personally and not to petitions 
presented on‘his behalf by his vakeel. This view was however 
over-ruled by the Chief Justice. I am of opinion that the 
application in this case should have been accepted as an 
application by the prisoner although it was only signed by his 
advocate and that it did not require to be stamped under. the 
provisions of the Court Fees Act. 2 


Before L. H, Saunders, Esq., I.C.S. 


MA SHWB THIT v. MAUNG PO AUNG (peceasep) sy 
HIS LEGAL REPRESENTATIVES Ma Nyun anp Fivs. 


Mr. J. C. Chatterjee—for Appellant. 
Mr. Vasudevan—for Respondents. 

* Malicious prosecution and trespass, suit for damages for— 
Application of the principle— Actio personalis moritur cum 
persona.” 

The plaintiff sued for damages for malicious prosecution and obstruc- 
tion of her right-of-way over the defendant's land. Before the hearing of. 
the suit the defendant died arid the suit was dismissed by the Court of first 
instance on the ground that the right to sue did not survive and that the 
suit abated. The Lowef Appellate Court held the same view. The 
plaintiff then filed a second appeal. 

Held,—that the defendant's liability for kis wrongful acts aied with 
him. 





LL.R. 13 Bom., 677. ‘U.B.R., 1914-16, I], 105. 
The plaintiff filed a suit against one Maung Po Aung for 
«damages for malicious prosecution and also for obstructing 
(1) 10 Calcutta, page 61. 
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her right-of-way which the plaintiff had over the defendant’s- 
land, and thereby preventing the plaintiff from cultivating her 
land and reaping the crops upon it by which act the plaintiff 
suffered damages as set out in the plaint. Before the suit 
came on for hearing the defendant died, and the suit was ther 
dismissed on the ground that the right to sue did not survive 
and that the suit abated. A similar view was taken by the 
Lower Appellate Court and the plaintiff now comes to this 
Court in second appeal under section 100 of the Civil Proce- 
dure Code. It is admitted by the learned Advocate for the 
appellant that as far as the suit was a suit for damages for’ 
false and malicious prosecution it did abate; but a distinction: 
is sought to be drawn between this cause of action and that 
which was founded upon the interference by the deceased 
defendant with the plaintiff's right to pass over his holding 
and to cultivate her land. It is stated in the grounds of 
appeal that this part of the suit was not a personal action and 
that the legal representatives of the deceased defendant 
were liable for his wrongful act. I do not however think that 
this distinction can be sustained. The action was in each case 
for tort and appears to have been a personal action. There is 
no doubt that in English Law with few exceptions the rule is 
generally accepted as stated, for instance, in the Law of Torts 
by Pollock, 7th Edition, page 61, “if one doth a trespass to me- 
and dieth, the action is dead also, because it should be incon- 
venient to recover against one who was not party to the 
wrong.” The general rule is stated in the Latin phrase actio 
personalis moritur cum persona. “The personal action dies 
with the person,” and although the learned author refers to it. 
as a barbarous rule, the exceptions to it are few and slight, 
and it appears to have been given effect to by the Courts in 
this country. In the case of Haridas Ramdas v. Ramdas. 
Mathuradas (1) where the plaintiff sued to recover damages: 
for wrongful arrest and malicious prosecution and the defen! 
dant died during the pendency of the suit, it was held that the. 


‘suit abated and, apart from the statutory exceptions which 


may exist, it was pointed out that the only cases in which 
apart from questions of breach of contract, éxpress or implied,. 
(1) LL.R., 13 Bom., p. 677. 
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a remedy for a wrongful act can be pursued against the estate 
of a deceased person who has done the act appear to be those 
in which property, or the proceeds or value of property, 
belonging to another have been appropriated by the deceased 
person and added to his own estate or moneys. In that case 
asin the present there is no suggestion that the estate of the 
wrong-doer benefited by his wrongful act. This principle was 
applied in the case of Nga Kyet Sein v. Mi Kyin Mya (2). I 
am of opinion therefore that in this case the defendant's 
liability for his wrongful acts died with him and the appeal 
must be dismissed with costs. . 





Before Mr. H. A. Brown, Esq., B.A., 1.C.S:, Barrister-at-Law. 
MAUNG PO SAUNG anp Two v. MA MUN. 
Mr. J. C. Chatterjee—for Appellants. 
Mr. J. N. Basu—fox Respondent. 


Code of Civil Procedure—Order XLI, Rule 1. 
An appellant against a decree is bound to file a copy of the decree 
apnealed against with his memorandum of appeal, and untilsthe copy is 
filed there is no proper appeal before the Court—if the copy of the decree 
is not filed within the period allowed by the law of limitation, the appeal is 
bacred by limitation. 
LL.R, All. XI} 12. 
Calcutta Law Journal XVI, 116. 
Calcutta Law Journal XVI, 133. 
Calcutta Law Journal XVII, 66. 


The memorandum of appeal in this case was filed on the 
6th July 1920. It was noted in the diary by the Registrar on 
the occasion of its being filed that the decree of the District 
Court (which is the decree appealed against) was not filed. 
This note was apparently overlooked when the case came on 
for hearing’ as to admission. The appeal was admitted and 
was finally argued before me. On looking through the papers 
prior to writing the judgment, and after the hearing of the 
appeal had been concluded, I noticed that there was still no 
copy of the decreeon the record. I then gave further time 
for further application in the matter. A copy of the decree 
has since been filed, but the question arises whether that copy 
can be accepted, and whether the appeal must not entirely 
fail. ‘ 

(2) U.B.R,, 1914-16, p. 105. 
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Rule 1 of Order XLI of the Code of Civil Procedure lays 
down that eve~y appeal shall be preferred in the form of a 
memorandum, and shall be accompanied by a copy of the 
decree appealed from. In the case of Kasim Ali Khan v. 
Bhagwanta Khunwar (1.L.R., All. XI, p. 12) the memorandum 
of appeal was filed within the time allowed by the law of limi- 
tation, but a copy of the decree was not filed until after the 
expiry of that period. It was held that there was no appéal 
before the Court until the copy of the decree was filed, and that 
the appeal must be dismissed. A similar view of the law has 
been taken in a number of Calcutta cases. In the case of Hem 
Chandra Bakshi v. Jadub Chandra Bakshi (Calcutta Law 
Journal XVI, p. 116) Maclean, C.J., remarked, where the 
circumstances were similar, “I think that the memorandum of 
appeal is bad, and it ought not to have been accepted by this 
Court and that consequently there is no appeal which can be 
properly entertained by us.” In the case of Binapani Debi v. 
Shashibhusan Sinha (Calcutta Law Journal XVI, p. 133) the 
judgment states “ that the production of a copy of the decrve 
is essential has not been and cannot be disputed.. The memo- 
randum of appeal must consequently be rejected.” And in the 
case of Prosonno Kumari v. Ram Chandra (Calcutta Law 
Journal XVII, p. 66) the same learned Judge remarks (refer- 
ring to the failure to attach a copy of the decree to the memo- 
randum of appeal) “it has not been disputed on behalf of the 
appellant that this is a fatal defect and that the Court has no 
power under the Code to exempt the appellant from the produc- 
tion of a copy of the decree against which the appeal is 
preferred.” 3 

It is contended on behalf of the appellant that the first 
sentence of Rule 1 of Order XLI stands by itself, and that the 
appeal is preferred on the presentation of a memorandum. 
But the rule must be read as a whole, and it is quite clear that 
the rule makes it obligatory on the appellant to file a copy of 
the decree with the memorandum. If such memorandum is 
not filed, then the appeal cannot be accepted by the Court. 
The Judicial pronouncements of the Indian Courts on the 
point are very clear, and I have not been referred to any 
authority for a contrary view. I can see no good reason 
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for not following these decisions. I hold that there was 
no proper appeal before this Court when the parties were 
heard. The copy of the decree was filed only acter an interval 
of about a year from the filing of the miemorandum of appeal, 
and by that time the period allowed by the law of limitation 
for the filing of an appeal had long expired. Nor do I think 
that I can overlook this defect simply because the appeal was 
as a matter of fact admitted and argued. If there was no 
appeal before the Court, the Court had no jurisdiction to 
entertain the matter, and I think that the Court is bound to 
take cognizance of the fact that it has no jurisdiction however 
that may be brought to its notice, and at whatever stage of the 
proceedings. Finally, it is suggested that the Court should 
admit the appeal now under the provisions of section 5 of the 
Indian Limitation Act. It does not seem to me that there is 
any material before the Court which would justify me in hold- 
ing that there has been sufficient cause for the failure to file 
the appeal until about a year after the period allowed by the 
law of limitation. It was noted at the time of presenta- 
tio of the memorandum that the copy of the decree was 
wanting, and there is no affidavit of any kind explaining 
the reason for not supplying the deficiency. I must hold that 
there was no proper appeal before the Court until long after 
the period allowed by law of limitation. 
I dismiss this appeal with costs, 
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Before L. H. Saunders, Esq., I.C.S. 


Civil Second 
aefter/ MAUNG PO THAUNG v. P.L.N.R-M. MUTHIA CHETTY 
pub 15th, AND ONE. 

1921+ Mr. Vasudevan—for Appellant, 


Transfer of Property Act, section 59—Evidence Act, section 68. 
Mortgage bond—Evidence of execution—Attesting witnesses. 

Held,--that when it became necessary to prove an instrument of 
mortgage, it was necessary that at least one attesting witness should be 
called for the purpose of proving its execution. 

Held also,—that in the case where the writer of the mortage document 
signed it and added the words ‘‘ writer under license No. 20" and the 
mortgagee also signed his name under the word “ mortgagee” there was 
no attesting witness as they did not subscribe as witnesses. 


1.L.R. 35 All., p. 254. 
58 Indian Cases, p. 79. 
20C.W.N., p. 699. 


This was a suit by a Chetty to enforce a mortgage. The 
mortgage had been executed by the defendant Ma On Bwin, 
her husband and her sister. The husband was dead and so was. 
the sister at the time of suit, and Ma On Bwin was sued both 
as mortgagor and legal representative of her deceased husband, 
while Maung Po Thaung was sued as legal representative of 
Ma Tun E his deceased wife. Ma On Bwin admitted the 
plaintiff's claim but Maung Po Thaung denied all knéwledge 
of the mortgage and put the plaintiff to proof of it. The 
mortgage was by a registered document, the sum secured being 
Rs, 225 and it was executed on the 30th of April 1917 at which 
time the provisions of section 59 of the Transfer of Property 
Act were in force in Upper Burma. The first Court, holding 
that the document had not been attested by two witnesses, 
dismissed the plaintiff's suit. Upon appeal the Judge of the 
Lower Appellate Court held that the scribe and the mortgagee, 
having both signed the document, should be regarded as the 
attesting witnesses, and decreed the plaintiff's suit. Against 
this decree the defendant Maung Po Thaung now comes to this 
Court in second appeal under section 13 of the Upper Burma 
Civil Courts Regulation. The Judge of the Lower Appellate 
Court appears to have entirely overlooked the provisions of 
section 68 of the Evidence Act by which, when it became 
necessary to prove the instrument of mortgage, it was neces- 
sary that at least one attesting witness should be called for the 
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purpose of proving its execution. Even therefore if the plain- mnaie Se 
tiff and the scribe could be properly treated as attesting % 
witnesses it is clear that the instrument was not proved. But 

there is, further, no evidence upon the record to.show thatthe C»#TTY. 
writer of the document and the mortgagee were attesting 
witnesses, that is to say, that they were’ present when the 
instrument was signed by the mortgagors ; and even if they 

had been present, there is authority for the view that, as 

neither of these persons signed as an attesting witness, they 

cannot be held to have actedin that capacity. .In the case of 

Badri Prasad y. Abdul Karim (1) it was held that, to be an 
attesting witness within the meaning of section 68 of the Indian 
Evidence Act, the witness must have seen the document 
executed and have signed it as a witness. In Nageshwar 

Prasad v. Bachu Singh(2) it was held by a Bench of the Patna 

High Court that a person who signs a document as a scribe 

must prove specifically that, in signing asa scribe, he intended 

to signas a witness. In Rambahadur Singh vy. Ajodhya Singh 

(3) the same High Court held that ascribe who had been pre. 

sent and seen a mortgage deed executed was not an attesting 

witness as he did not subscribe asa witness. I have no doubt 

that this view of the law is correct, In this case the writer of 

the document signed it and added the words “ writer under 

license No. 20,” the mortgagee also signed his name under the 

word “ mortgagee.” It appears to be the case therefore that 

here there was no attesting witness. ‘The appeal must theve- 

fore be allowed and the plaintiff’s suit must be dismissed with 

costs throughout. 


(1) LL.R, 35 All, 254. (2) 53 Indian Cases, 79. 
(8) 20, C.W.N., 690. 





Circular Memorandum No. 9 of 192i. 





From 
THE REGISTRAR, 


COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA. 


To” 
ALL JUDGES IN UPPER BURMA. 


Dated Mandalay, the 6th July 1921. 


It.has not been.unusual for parties applyingito the Court of the 
Judicial Commissioner in revision under section 115 of the Civil 
Procedure to delay making their applications sometimes for many 
months. No explanation of this delay is offered and applicants 
appear to think that, because no period of limitation has-been laid 
down by the Limitation Act for the presentation of such applica- 
tions, they are entitled to make them at.any time. ‘ The exercise of 
the power of revision conferred by section 115 is discretionary and 
it is clear that a good ground exists for refusing to exercise that 
discretion where a party has.been guilty of unnecessary delay. A 
period of three months is allowed by. the law-of limitation for the 
presentation of an appeal and it is not unreasonable therefore that 
parties seeking to move the High Court in revision should do so 
within the same period, and, where they have been prevented by good. 
cause from so doing, they should be prepared to explain the cause 
of such delay. In order that advocates and the general public 

«Should realise that delay in presenting applications for revision wi 
be treated by the Court of the Judicial Commissioner as a ground 
for refusing to exercise its discretion under secion 115 of the Civil 
Procedure Code, a copy of this Circular Memorandum should be 
exhibited in the Court House. 


By order, 
Cc. B, AUBRBY, 
Registrar. 


Circular Memorandum No. 10 of 1921. 


From 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BUKMA. 
To 
ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 3rd August 1921. 


The attention of all Magistrates is drawn to the Guard-Book 
Memorandum No. 1 of 1921, dated the 5th February 1921, in 
which a new form has been substituted for the old form (U.B.. 


cote). In the new form the words “was arrested on” 


have been inserted after the words “ this Court with (1)”, 

Magistrates are required to fill in the day, month and year 
of the arrest of the undertrial prisoner in order that the Jail. 
authorities may note the date in Jail Form No. 9. 


By order, 


Cc. B. AUBREY, 
Registrar, 


Circular Memorandum No, 11 of 1921. 
From 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA. 


ALL JUDGES IN UPPER BURMA, 
Dated Mandalay, the 6th August 1921. 


His Honour the Lieutenant-Governor, in paragraph 2 of his 
resolution on the Reports on the Administration of Civil Justice for 
the year 1919, has drawn attention to the increase in the duration 
of uncontested cases in Upper Burma, and has suggested the 
probable causes of the excessive delay in disposing of such cases. 
The monthly statements of work in forms UB. Judicial Civil 22 
and 22a have now been revised with the object of providing District 
and Divisional Judges with information which should enable 
them to check effectively any tendency to dilatoriness on the part 
of subordinate judges. 

The Judicial Conimissioner hopes that Divisional and District 
Judges will carefully scrutinize the returns submitted to them by 
subordinate Courts, and that an earnest attempt will be made to 
reduce the duration of Civil cases (contested and uncontested) 
which has been the subject of adverse comment in recent Adminis- 


tration Reports. 


By order, 
C. B. AUBREY, 
Registrar. 


Circular Memorandum No. 12 of 1921. 


From 
THE REGISTRAR, 
COURT CF THE JUDICIAL COMMISSIONER, 


UPPER BURMA. 
To 


ALL JUDGES IN UPPER BURMA. 
Dated Mandalay, the 6th August 1921. 


The attention of Judges is drawn to the Local Government’s 
-Jadicial Department Notification No. 200, dated the 15th December 
1920, published at page 1288, Part I of the Burma Gazette, dated the 
18th December 1920, which extends, with effect from the Ist 
January 1922, the whole of the provisions of the Transfer of 
Property Act, 1882, to the whole of Upper Burma except to the areas 
Specified in the Schedule below :— 


. Schedule. 


(i) The Chin Hills. 
(ii) The Gangaw Subdivision and the Saw Township of the 

Pakékku District. 

(iii) Such parts of the Ngapé, Salin and Sid6ktaya Townships of 
‘the Minbu District as are not under supplementary survey. 
| (iv) The Bhamo District, except the Municipality and Cancon- 
«ment of Bhamo and the town of Shwegu. 

_ (v) The Myitkyina District, except (a) the town of Myitkyina, 
(0) ‘the village-tracts of Rampur, Okkyin, Tatk6n and Sitapur of the 
Myitkyina Township, and (c) the Mogaung Township. 

»__ (vi) The Pinlébu and Banmauk Townships of the Katha 

District. - i : 

(vii) The Tagaung Township of the Ruby Mines District, 
-except the village-tracts of Inywa (East), Tonge, Maugan, Ngapi- 
chaung, Kyettagaung, Tagaung, Kanni, Shwe-o-ya, Satkya, Sinnyat, 
~Aungtha, Magyigon, Myadaung, Yayin and Tawya. 

(viii) The Shwedwin, Mansein and Yebawmi village-tracts of 
the Maingkaing Township of the Upper Chindwin District. 

(ix) The: Yeyaman tracts of the Kyauksé District, the 

~boimdaries of which are described below :— 

North.—From the south-eastern corner of Mithwebék East 
kwin, No. 51a, along the Myitngé or Namtu River till it 
reaches the base of the Twaktu hills. 

East.—Thence along the summits of Tawng-ma, Twantaw-sé 
and Loipantang to the summit of the Hpatu-mong hills. 

South.—Thence along the. summits of the Yéngé, Shanma-. 
ngo, Sisi, Mogatkyi, Mogatkale and Wetydk hills to 
Wetlu-daung ; thence in a westerly direction to the point 
where the Leikthuko chaung meets the north-western 
boundary of the Baw State. 

West.—Thence along the eastern boundaries of the Kyaulrs* 
and Singaing Townships. 


(2) 


g(x) The hill tracts of the Meiktila District situated to the east 
oftthelboundary described below :— 

A line starting from a point situated on the eastern boundary 
of the Meiktila District about one-and a quarter mile 
north of trigonometrical station and also situated on the 
eastern boundary of -the Sindaung reserved forest and 
thence running southwards along the eastern boundaries 
of the Sindaung and Yupadaung reserved forests toa 
point on the south-east corner ofthe latter reserved 
forest; thence a straight line running eastwards to the 
north-west corner of the -Yebéksén reserved forest; 
thence aline running eastwards about three and a half 
miies along the northern boundary of the said reserved 
forest to a point about half a mile north-west of 
Yebdks6n viliage; thence a straight line running east- 
wards to the south-west corner of the Kubyin reserved 
forest ; thence a line running along the southern bound- 
ary of the lastmentioned reserved forest to a point 
opposite furlong post * on the Thazi-Taunggyi Public 
Works Department Road; and thence a line running 
south-eastwards up the Kywemasa stream to the 
southern boundary of the Meiktila District. 

(xi) ‘The hill tracts of the Yaméthin District, situated to the 
east of the boundary described below :— 

From the point of contact of the eastern boundary of the 
‘Twinywa village-tract with the boundary between the 
Yameéthin and Meiktila Districts, aline along that village- 
tract boundary; thence along the eastern boundaries of 
Pinthaugg, Kéntha, Shwenyaungbu, Dahatkén, ‘Wagon, 
Nanl6én, Tanaungg6n, Kanbu, Pawthwé, Theing6n, 
Paukkaing, Myinna, Pyinbya, Indaing, Bwet, Sigén, 
Kanyogyi, Zigén, Chinzu, Thitseinbin, Nyaunggén, 
Natma, Kundaw, Natkin, Kangyi, Kyatpye, Thayetdk, 
Magyigén, Kangén, Thabyegén, Zig6n, Zayatkyi-gén, 
Shwemyo, Thabyéchaung, Kyauk-kwet, Pogun, Tégén, 
Ma-yin-gyi, Nan-aw, Yezin, Chaungbya, Ma-u-daw, 
Zibyug6én Kyaukp6n, Shanzu, Kyidaung, Nattaw-aing, 
We-gyi, Kadézeik, Sebyubin, and Kungyan village-tracts 
toa point where the eastern boundary of the fatter strikes 
the left of the Sittang River; thence the left bank of the 
Sittang River southwards to the north-western boundary 
of the Thitsin village-tracts; thence the northern 
boundary of the Thitsin and Thitkyein village-tracts to 
the point where it meets the boundary between the 
Yaméthin and Toungoo Districts. 

(xii). The Putao District. 
It is requested that. the impending change be brought to the 
notice of member's of the local Bar. 
By order, 
Cc. B. AUBREY, 
Registrar. 


Circular Memorandum No. 13 of 1921. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 


e UPPER BURMA. 
To . 


ALL JUDGES OF CIVIL COURTS 
: IN UPPER BURMA. 


Dated Mandalay, the 8th August 1921, 


The attention of all Judges i is invited to the provisions of section 
‘72 of the Provincial Insolvency Act, 1920, and they are instructed 
to warn insolvents on adjudication, of the penalty attached to 
borrowing money without informing the lender that he is an 


undischarged insolvent. 
By order, 
Cc. B. AUBREY, 
Registrar. 


Circular Memorandum. No. 14 of 1921. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
: UPPER BURMA. 
To 
ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 26th August 1921, 


The following extract is taken from the report on Lunatic 
Asylums i in Burma for the three years 1918-20 :— 

“ One fact however stands out clearly, the great increase in the 
number of cases of insanity attributed to drugs. In the previous 
triennium, 48 cases were shown as due to one or other of the follow- 
ing drugs, alcohol, opium including morphia, cocaine and ganja. 
During 1918—20, this figure has risen to 87. 

There exists a general impression that addiction to drugs is 
ea nea incréase in Burma, and these figures lend support to the 
elie! 

The attention of all Courts is drawn to the serious consequences 
ot the use of prohibited drugs of which this extract is evidence. 
Magistrates dealing with offences relating to traffic in such drugs 
should bear these facts in mind and should not treat such offences 
leniently. Such traffic is carried on for gain and is frequently very 
profitable. Unless therefore there is good reason for believing that 
a fine will not be paid substantial fines should always be imposed, 
with or without imprisonment, and the drug seized should of course 
be forfeited. 

By order, 


c. B. AUBREY, 
Registrar. 


Circular Memorandum No. 15 of 1921. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA. 


To # 
ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 16th September 1921. 


The following circular has been issued by the Chief Court, 
Lower Burma, and is issued for the guidance of Courts in Upper 
Burma. 

By order, 
Cc. B. AUBREY, 


Registrar. 


Circular No. 7 of 1921, dated Rangoon, the 20th-May 1921, from the Chief 
Court, Lower Burma, to all Magistrates. 


The issue of the Burma Excise'Manual in which is reproduced 
the Burma. Excise Act (V of 1917), and the rules framed there~ 
under: affords the Hon’ble Judges the opportunity of drawing: the 
attention of Magistrates to certain changes in excise procedure 
and practice which are not yet completely understood. 

2, Of these the most important is the introduction of the Tart 
Tree Tax System. 

Tari is defined in section 2 (r) of the Act as the sap or juice 
whether fermented or unfermented of any kind of’ palm tree. 
Unfermented tari is included in the term “ alcoholic liquor” as 
defined in section 2 (a) of the Act and “alcoholic liquor” is 
included in the term “excisable article” [vide section 2 (f) of the 
Act]. Under section 12 (a) of the Act no excisable article shall be 
manufactured or collected except urder the authority and subject 
to the conditions of a license granted under the Act. The effect 
of ‘these sections is to make the collection of tari fermented or 
unfermented illegal. These powers were necessary in order to 
introduce the Tari Tree Tax System whereby increased control 
over the collection and the sales of tari could be exercised. This. 


‘ (2) 


system can only be introduced gradually and under Rule 1 (8) of 
the Burma: Excise Rules the Financial Commissioner has declared 
that the whole of the Pegu Division comprising six “istricts' and the 
Districts of Henzada, Ma-ubin, Toungoo, Thatén, Amherst and 
Yaméthin are tree tax areas. The Local Government under 
section 5 (1) may however by notification exempt tari from the 

_ provisions of the Act and has issued a notification—Financial 
Department Notification No. 72, dated the 18th September 1917 
(reproduced at page 33 of the Burma Excise Manuai)—exempting 
tari intended for the manufacture of sugar, etc, subject to certain 
provisues. It has also been declared that a license shall not be 
required for manufacturing or collecting tari fermented or unfer- 
mented in districts which have not been declared tree tax areas. 
The Tari Tree Tax System is still in its infancy and in order to 
avoid the measure of prohibition which it introduces it is proposed 
to issue Domestic Consumption Licenses.in Excise Form No.T.T.-2a 
(page 280). The experiment of issuing this kind of license has 
however so far been made only in the Insein District (see Rules 46, 
48 and 54a), The practical effect of the introduction of this 
system is that in the 12 districts mentioned no tari, except such as 
is intended for the’ manufacture of gur, jaggery, molasses or sugar 
or such as is covered by a Domestic Consumption License, may be 
‘legally collected from any kind of palm tree unless a license in 
Excise Form T.T. 2 (page 278) has been taken out for the purpose. 
The licensed trees are all marked in a distinctive manner and when 
tari is being carried from the grove to the shop it must under 
Rule 56 (a) be taken by a person in possession of a transport pass 
in Excise Form T.T. 3 (vide page 280). 

In other districts the system is the same as it was before the 
passing of the Burma Excise Act in 1917. 

In the attached Schedule are contained the sections of the Act, 
the Rules and the Directions under the Act dealing with this 
system. 

. 8, Another change of importance has been effected by the 
introduction inte the Act of section 44 which reads as follows :— 
“Tp prosecutions under section 30, section 31, section 32, section 
33, section 37 or section 38 it may be presumed, until the contrary 
is proved, that the accused person has committed an offence under 
the section under which he is charged in respect of— 
(a) any excisable article or any apparatus for administering 
any intoxicating drug, or for the manufacture of any 
excisable article ; or i 
() any materials which-have undergone any process towards 
the manufacture of an excisable article, or from which 
an excisable article has been manufactured > ~ 
for the possession of which he is unable to account satisfactorily.” 

Under section 16 (1) the Eocal Government may, by notification 
prescribe a limit of quantity for possession of any excisable article, 
Further, no person shall have in his possession any quantity of any 
excisable article in excess of the limit prescribed under sub-section 


a 


{1), except under the authority and in accordance with the terms 
and conditions of— 
(a) a licenseéfor the manufacture, cultivation, collection, sale 
or supply of such article, or 
(8) a permit granted by the Collector in that behalf. 

In exercise of the powers conferred by this séction the Local 
Government by Notification No. 77, dated the 18th September 1917 
(reproduced at page. 35 of the Burma Excise Manual), has been 
pleased to prescribe the quantity entered in column 2 of the follow- 
ing table against each excisable article entered in column 1 as the 
limit in excess of which no person shall possess such excisable 
article save as provided by sub-section (2) of section 16:— 


e)) te (2) 


Country alcoholic liquor other than spirit | Four reputed quart bottles. 
Spirit included within the definition of | One reputed quart bottle. 
country alcoholic liquor. 
Foreign alcoholic liquor es | Two imperial gallons or 12 reputed 











quart bottles, 





But under section 17 no person shall have in his possession any 
quantity of any excisable article knowing the same to have been 
unlawfully imported, transported, manufactured, cultivated or col- 
lected, or knowing the prescribed duty not to have been paid 
thereon. 

If therefore any person has in his possession less than the 
quantity allowed by the notification referred to of any excisable 
article which he knows to have been unlawfully imported, trans- 
ported, manufactured, cultivated or collected, or not to have had 
the prescribed duty paid thereon, he has committed or abetted the 
commission of an offence punishable under either section 30 or 
section 37 of the Act, and under section 44 the burden of proof is 
imposed on him of accounting satisfactorily for his possession of 
any quantity of such excisable article. . 


ScHEDULE. 
Act. 


Section 2, pagisraphs (a) (f) (m) and (r) (pages 1, 2 and 3, 
Burma Excise Manual). 

Section 5 (with Local Government Notification No. 72, dated 
18th September 1917, pages 4 and 33, Burma Excise Manual). 

Section 12 (page 6, Burma Excise Manual). - 2 

Sections 16 (1) and 18 (a) (pages 6 and 7, Burma Excise 
Manual), 4 : 


(4) 


Sections 30 and 37 (imposing penalties) (pages 11 and 12, Burma 
Excise Manual). 

Sections 47 and 48 (dealing with confiscation) (pages 15 and 16, 
Burma Excise Manual). 


* Rules. 


Chapter I, Rule 1 (8) (page 46, Burma Excise Manual). 

Chapter III, Rule 4 (page 49, Burma Excise Manual). 

Chapter V, Rules 27 and 34 (4), (pages 56 and 58, Burma 
Excise Manual). 

Chapter VI, Rules 42 to. 55 (pages 59 to 61, Burma Excise 
Manual). 

Chapter VII, Rule 56 (page 62, Burma Excise Manual). 


Directions. 


Chapter XVHI, Directions 128 to 140 (pages 154 to 159, Burma 
Excise Manual). 

Excise Forms T.T. 1 to T.T. 6 (pages 277 to 281, Burma Excise 
Manual). 

Financial Commissioner’s Notifications No. 97, dated the 16th 
July 1918, and No. 118, dated the 22nd August 1918, and No. 135, 
daced the 5th August 1919 (page 289, Burma Excise Manual). 
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purpose of proving its execution. Even therefore if the plain- 
tiff and the scribe could be properly treated as attesting 
witnesses it is clear that the instrument was fot proved. But 
there is, further, no evidence upon the record to show that the 
writer of the document and thé mortgagee were attesting 
witnesses, that is to say, that they were present when the 
instrument was signed by the mortgagors ; and even if they 
had been present, there is authority for the view that, as 
neither of these persons signed as an attesting witness, they 
cannot be held to have actedin that capacity. In the case of 
Badri Prasad v. Abdul Karim (1) it was held that, to be an 
attesting witness within the meaning of section 68 of the Indian 
Evidence Act, the witness must have seen the document 
executed and have signed it as a witness. In Nageshwar 
Prasad v. Bachu Singh(2) it was held by a Bench of the Patna 
High Court that a person who signs a document as a scribe 
must prove specifically that, in signing asa scribe, he intended 
to sign as a witness. In Rambahadur Singh v. Ajodhya Singh 
(3) the same High Court held that a scribe who had been pre- 
sent and seen a mortgage deed executed was not an attesting 
witness as he did not subscribe as a witness. I haveno doubt 
that this view of the law is correct. In this case the writer of 
the document signed it and added the words “ writer under 
license No. 20,” the mortgagee also signed his name under the 
word “ mortgagee.” It appears to be the case therefore that 
here there was no attesting witness. The appeal must there- 
fore be aliowed and the plaintiff’s suit must be dismissed with 
costs throughout. 


(1) LL.R. 85 All., 254, (2) 58 Indian Cases, 79. 
(8) 20, C.W.N., 690. 
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Before L. H. Saunders, Esq., 1.C.S. 


MAUNG PO DIN v. MAUNG PO NYKEIN. 
Mr. A. C. Mukerjee—for Appellant. 
Mr. N.M. Mukerjee—for Respondent. 

Indian Stamp Act, 18099—Registration Act. ' 

Held,—that unsigned Burmest instruments made since the Indian 
Stamp Act, 1899, came into force, that is since the 1st July 1899, cannot be 
treated as executed for the purpose of the Stamp Law and that such 
instruments are admissible in evidence and are not excluded by the fact 
that they were not stamped. 

Held also,—that where a mortgage for less than Rs. 100 is effected 
by delivery of possession an unregistered document recording the terms of 
the mortgage executed after the Registration Act came into force in 
Upper Burma is admissible in evidence to prove the terms of the mortgage 
and may be the only admissible evidence of such terms. 

U.#.R., Vol. II, 1907-09, Bxecution—Signing, 5. 
7 L.B.R., 77. 
U.B.R., 1907-09, Evidence, 13. 


It was the plaintiff's case that he had mortgaged a piece 
of land to the defendant for Rs. 60 in Kasén 1280 
B.E., corresponding with April-May 1918. The defendant re- 
fused to allow redemption. The defendant denied the mortgage. 
The first Court dismissed the suit, but on appeal it was decreed 
by the Lower Appellate Court, and the defendant now comes to 
this Court in second appeal under section 13 of the Upper 
Burma Civil Courts Regulation. The plaint stated that the land 
was mortgaged by a document which wasin the defendant’s 
possession, and it asked that the defendant should be required 
to produce this document. The written statement denied the 
existence of any such document. The plaintiff went into the 
box and swore that the terms of the mortgage were recorded 
on a palm leaf which was not signed. The Judge of the Lower 
Appellate Court refers to the document as a parabaik, but all 
the witnesses who mentioned it say it was a palm leaf. Three 
witnesses of the plaintiff say that there was a palm leaf docu- 
ment. They were not asked if it was sigried but spoke of its 
being executed. The Judge of the Lower Appellate Court 
assumed that it was not signed, and, in view of the plaintiff's 
evidence and the fact that documents written on palm leaves 
do not lend themselves easily to signature, and are not asa 
matter of fact ordinarily signed, I donot think this was an 
improper or unfair assumption. It was held in the case cf 
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Mi Ya v. Nga Sein (1) that a document which was not signed 
by the parties might still be executed; but theducument there 
in question was written in the year 1256 B.E., (1894-95) 
when the Stamp Act of 1879 was in force, and the Judge 
stated expressly that he was not called upon to decide 
whether a similar instrument executed since the Stamp Act of 
1899 came into force was or was not liable to stamp duty. 
But, as was pointed out in the case of Chet Po (2), the Indian 
‘Stamp Act, 1899, expressly defines the words “ executed” and 
“execution ” as meaning “signed” and “ signature,” section 2 
(12), and I have no doubt, therefore, that, as was held in that 
case, unsigned Burmese instruments made since the Indian 
Stamp Act, 1899, cameinto force, that is since the Ist July 1899 
cannot be treated as executed for the purposes of the Stamp 
Law. I think therefore that the Judge of the Lower Appellate 
Court was justified in holding that the document was admis- 
sible in evidence and was not excluded by the fact that it was 
not stamped. The Judge of the Lower Appellate Court, 
however, was clearly wrong in saying that registration 
was not required by section 59 of the Transfer of Property 
Act. Section 59 of the Transfer of Property Act describes 
the manner in which a mortgage of immoveable property 
can be effected, and lays down that where the sum 
secured is less than Rs. 100 the mortgage must be effected 
either by a registered instrument, signed and attested in 
the manner prescribed, or by delivery of the property. If 
then the mortgage was effected by a document, it was necessary 
that it should be registered. Here, however, the plaintiff alleged 
that delivery of possession was made to the defendant. No 
document was therefore necessary and such delivery cr posses- 
sion, if proved, would constitute a valid mortgage. The 
plaintiff had, however, to prove the terms of his mortgage 
before he could recover, and here the provisions of section 91 
of the Evidence Act require to be considered. The terms of 
a contract can only be proved, where they have been reduced 
to the form of a document, by the production of the document, 
or by secondary evidence of its contents in casesin which 


(1) 2U.B.R., 1907-09, Execution—Signing, p. 5. 
(2)7 L.B.R,, p. 7. 
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secondary evidence is admissible. Secondary evidence was 
no doubt admissible here in view of the fact that the plaint 
alleged that the document was with the defendant and the 
defendant failed to produce it, and indeed denied its existence. 
The unregistered document having been drawn up after the 
introduction of the Registration Act did not requtre registra- 
tion to be admissible in evidence, as it would have required it 
ifit had been drawn up while the Registration Regulation 
contained the law applicable inthe matter in Upper Burma. 
Although, therefore, the document did not create any mortgage, 
even though the mortgage was effected by delivery of posses- 
sion, yet its terms could only be proved by the document itself, 
or by secondary evidence of its contents. Both the Courts. 
below appear to have treated the evidence of the plaintiff’s 
witnesses as secondary evidence, but it appears to me that it 
is nothing of the sort. It was pointed out in the case of 
Mi Le yu v. Mi Shwe Mya and one (3) that secondary 
evidence of a document is evidence of its contents, and that 
oral evidence as to the terms of a mortgage which have been 
reduced to writing is not evidence of the contents of the docu- 
ment. There is not a particle of evidence from the beginning 
to the end of the plaintiff's case that the terms recorded in 
the document were the terms of the mortgage as stated by 
the witnesses. The plaintiff says, “I mortgaged the land for 
Rs. 60. A document was then executed when I mortgaged it, 
1 did so for 30 baskets of paddy valued at Rs. 30 and a brown 
calf also valued at Rs. 30.” His witness Maung Hmun, writer 
of the document, says that the plaintiff mortgaged the land for: 
80 baskets of paddy valued at Rs. 30 and a brown calf valued 
at Rs. 30. A document was then executed. Maung Paw San 
says the same, and so does Maung San Paw. There is in fact 
nothing on the record from which it is possible to infer that 
any of the witnesses read the document or knew its coutents 
except the writer, and he was not questioned as to what he 
wrote. There was therefore no evidence of the mortgage 
and the plaintiffs suit was bound to fail. The evidence of 
possession does not help the plaintiff. The evidence is that 
the plaintiff cleared the land eight or ten years before the suit: 


(3) 2 U.B.R,, 1907-09, Evidence, p. 18. 
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and that the defendant cleared it when he came into possession 
three years before the suit. The map no doubt supports the 
plaintiff, but it is not sufficient in the absence of other evidence 
to justify a decree. The appeal must therefore be allowed and 
the plaintiff's suit must be dismissed with costs throughout. 





Before L. H. Saunders, Esq., I.C.S. 


MAUNG TUN E v. MAUNG SHWE THA. 
Mr. A. G. Mukerjee—for Appellant. 
Mr. J. N. Basu—for Respondent. 
Provincial Smali Cause Courts Act (IX of 1887), Schedule 1 
section 31. 

Mesne profits, suit for—Nature of suit—Jurisdiction—Appeal. 

Held,—that a suit for mesne profits where the value of the subject 
matter in dispute is less than Rs. 500, was excluded from the jurisdiction of 
the Court of Small Causes and a second appeal therefore lies. 

(1) LL.R. 23 Cal., p. 884. (3) LL,R. 25 Mad., p. 103. 
2) 25 Bom., p.85. (4) —- 34 Mad., p. 502. 

The plaintiff sued the defendants for mesne profits valued 
at Rs. 300. The first defendant was the plaintiff's vendor 
and was sued upon a covenant in the contract of sale 
guaranteeing the plaintiff in peaceful possession of the property 
sold. The second defendant had been in possession as a tenant 
of thethird defendant. The third defendant had obtained a 
mortgage decree jointly with the first defendant against a third 
party and had redeemed the mortgage with the first defendant» 
but had then been sued by the first defendant for possession 
and the first defendant had been successful. The plaintiff sued 
for the mesne profits received by the second and third 
defendants during the period that the plaintiff had been unable 
to obtain possession after his purchase. The first Court 
dismissed the suit against the first and second defendants 
but decreed it against the thi:d defendant. An appeal by the 
plaintiff making the second defendant a respondent was 
successful, and the second defendant now comes to this Court 
in second appeal under section 13 of the Upper Burma Civil 
Courts Regulation. 

A preliminary objection is raised that the suit being one of 
a nature cognisable by a Court of Small Causes and for less: 
than Rs. 500 no second appeal lies. 
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For the appellant it is argued that Article 31 of the Second 
Schedule to the Provincial Small Cause Courts Act expressly 
withdraws a suit for mesne profits from the jurisdiction of a 
Court of Small Causes. There has been a difference of 
opinion among the Courts in India as to the application of 
this article. The Calcutta, Allahabad and Punjab High Courts 
have held that a suit for mesne profits is not included in 
Article 31, and that such a suit is Small Cause, while the 
Madras and Bombay High Courts have taken the opposite 
view. In the case of Kunjo Behary Singh v. Madhub Chundra 
Ghose (1), it was held by a Full Bench of the Calcutta High 
Court, by a majority of five Judges to two, that no second 
appeal lies from a suit for mesne profits where the value of 
the subject matter is less than Rs. 500. The line of argument 
appears to have been that a suit for mesne profits is an 
action for damages for a trespass to immoveable property in 
which the ‘measure of the damages may or may not be the 
amount of the profits which the wrong doer has actually 
received from the property. The suit is not one to reccver 
the profits of the immoveable property, but is a suit for 
damages of which the profits of the property actually received 
by the wrong doer may not even be the measure, and the 
majority of the Judges of the Full Bench who decided that 
case apparently held that, even if the last sentence of Article 
31 is read by itself, it would not include a suit for mesne 
profits; but they went further and said that that Article 
clearly contemplated an account, and that in a simple action 
for damages, and an action for mesne profits is nothing more, 
no account was necessary. The Allahabad and Punjab High 
Courts appear to have accepted the reasoning of the majority 
of the Judges in this case. It may however be remarked 
that of the five Judges who formed the majority, Beverley, J., 
adhered to his opinion that by the concluding words of Article 
31, the legislature intended to withdraw suits for mesne 
profits from the jurisdiction of Courts of Small Causes, but 
he went on to say “I am bound to admit that the wording of 
that clause is not so explicit as to justify mein dissenting 
from the decision of the majority.” Two Judges did dissent 

(1) LL.R. 23 Cal., p. 884. 
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from that decision, and, in the case of Antone v. Mahadev 
Anant (1), the Bombay High Court held that the current of 
decisions in that Court had been in accordance with the view 
held by the minority of the Judges who decided the Calcutta 
case, and the view was taken that a claim for mesne profits, 
based on the allegation that the plaintiff had been dispossessed 
by the defendant, was a claim which must be treated as one to 
which Article 31 applied, where the defendant had wrongly 
received profits of the immoveable property belonging to the 
plaintiff. A Full Bench'of the Madras High Court in the case 
of Savari Muthu v. Aithurusu Rowther (2) held that a suit for 
the profits of immoveable property belonging’to the plaintiff 
which had been wrongly received by the defendant who 
dispossessed the plaintiff in execution of a decree afterwards 
set aside on appeal is not cognisable by a Court of Small 
Causes. The reasons for this decision are not given in the 
judgment, but it was pointed out in the order of reference that 
Article 31 includes a suit by a mortgagor to recover surplus. 
collections received by the mortgagee after the mortgage has 
been satisfied and a suit for mesne profits, both of which are 
not technical suits for an account, but were akin to suits for an 
account, and were advisedly and not inappropriately included in 
Article 31. It was also pointed out that these two classes of 
suit correspond with the suits dealt with in Articles 105 and 
109 of the Limitation Act respectively. In the case of 
Ramasawmy Reddy v. Authi Lakshmi Ammal (3), it was held 
that the suit was framed. as one for mesne profits and the 
form of the plaint determined the nature of the suit, and, 
although the Court held that in that suit Article 109 of the 
Limitation Act did not in fact apply, yet it was excluded from 
the cognisance of the Small Cause Court under Article 31 of 
the Second Schedule to the Small Cause Courts Act. 

Ihave not been able to find any decisions dealing with 
the second sentence of Article 31 which refers to a suit to 
recover surplus collections received by a mortgagee. This. 
would appear to be a very definite description of the kind of 
suit excluded from the Small Cause Court’s jurisdiction, and 


(1) LL.R. 25 Bom., p. 85. (2) LL.R. 25 Mad., p. 103. 
(3) LLR. 84 Mad., p, 502, 
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it seems to me that it would be stretching the meaning of the 

words und:ily to hold that a suit to recover surplus collections 

was only excluded from the jurisdiction of the Small Cause 
Court where the suit was for an account. I think the pro. 
position that the last two sentences of Article 31 are governed 
by the first part of the first sentence, and that the fact that 
Article 31 follows Article 30, which deals witha suit for an 

account of property, indicates that it was intention of Article 

$1 to exclude only suits for an account is extremely doubtful. 

It was noticed in the Calcutta case cited above by Petheram 

C.J., that in many suits for damages in the nature of mesne 

profits a question of title which a Court of Small Causes , 
cannot finally decide may arise, but the learned Chief Justice 
said that the appropriate method is provided by section 23 

of the Provincial Small Causé Courts Act. It appears to me 
however that it is more in consonance with the intention 

and general provisions of that Act that suits of the kind in 

question should not be decided by a Court of-Small Causes. 

A suit for the recovery of rent other than house rent is, for 
instance, expressly excluded by Article 8, as well as a suit 
for the determination or enforcement of any other right to or 
interest in immoveable property by Article 11, and to hold 

that the last two sentences of Article 31 are only applicable 
in cases where a suit is for an account appears to me both 
to make the fast two sentences of that Article superfluous 
aad unmeaning and to be opposed to the general intention of 
the Act. Following therefore the decisions of the Madras 
and Bombay High Courts referred to above, I must hold that 
the suit was excluded from the jurisdiction of the Court of 
Small Causes and a second appeal therefore lies. 
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Before H. A. Brown, Esquire, [.C.S. 


MAUNG AN GALE anp 1 v. MA MIN DUN. 
Mr. Vasudevan—for Appellants. 
Mr. A. C. Mukerjee—tor Respondent. 

Civil Procedure—Order XLI, rule 20. 

Held,—that an Appellate Court has power to add as respondent to an 
appeal any person who was a party to the original suit, notwithstanding 
the fact that at the time of exercising the power the period of limitation 
for filing an appeal against that person has expired. 

U.B.R., 1910-13, 175. 
LL.R. 14 All, 154. 
LL.R. 32 Cal., 329. 

The respondent Ma Min Dun filed a suit against the 
appellants to redeem a mortgage. She mentioned certain 
other persons in her plaint as persons who might be interested 
in the equity of redemption, and notice was issued to them 
as to whether they wished to be made plaintiffs. Asa result 
four other persons were added as co-plaintiffs, although, as 
the mortgage was alleged to have been made by Ma Min Dun 
and her husband, and these other persons were the grand- 
children of Ma Min Dun and her husband, it is difficult to 
see what interest they had in the equity of redemption. The 
suit was dismissed in the Trial Court. Ma Min Dun alone 
appealed, and as a result of her appeal the decree of the Trial 
Court was set aside, and a decree for redemption passed in 
favour of all the plaintiffs jointly. The defendants then filed 
the present appeal, and named as respondent Ma Min Dun 
only, Objection has been taken that as the other plaintiffs 
have not been joined as respondents the decree in their favour 
cannot be set aside, and as it is a joint decree, it cannot there- 
fore be set aside at all. The decree of the Lower Appellate 
Court was undowdtedly a decree in favour of all the plaintiffs 
jointly. It is suggested on behalf of the present appellants 
that this was a mere clerical error, and that if it were other- 
wise, the Lower Appellate Court was exercising an extraordi- 
nary jurisdiction. I do not think that there is any force in 
either of these objections. Under the provisions of rule 4 of 
Order XLI of the Code of Civil Procedure, the Court has 
power to pass a decree in favour of all the plaintiffs jointly 
notwithstanding the fact that only one of them appealed, and 
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Ican see nothing either in the judgment or the decree to- 
suggest that the Court was not acting under this power. I 
am of opinion that in view of the fact that the decree of 
the District Court was in favour of all the plaintiffs, the other 
four plaintiffs should have been made respondents to this 
appeal. The question then arises whether under the 
provisions of rule 20 of Order XLI of the Code of Civil: 
Procedure, this Court should now add the four co-plaintiffs. 
as parties. The case of Ma Ein Ziv. Mi Ni and one (U.B.R.,. 
I, 1910-13, p. 175) has been cited on behalf of the respondent 
Ma Min Dun. In that case one Ma Naw Za was shownas the 
sole respondent in an appeal. After the filing of the appeal. 
it transpired that Ma Naw Za was dead at the time of the 
filing of the appeal, and application was made to join her 
legai representatives as parties to the appeal. It was held 
that there was no proper appeal before the Court, and that an 
amendment of the memorandum of appeal should not be; 
allowed as it would have the effect of depriving the legal 
represéntatives of valuable rights which had accrued to them 
by virtue of the Law of Limitation. But it was not in that 
case merely a question of adding a respondent who had been: 
a party in the Lower Courts. As the proceedings stood there 
was no respondent before the Court at all, and the provisions 
of rule 20 were not considered. In the present case Ma Min 
Dun has been made a respondent to this appeal, and ail that 
is required is to add as respondents persons who were parties 
to the suit but who have not been made parties to the appeal. 
That is precisely the case which is met by the provisions of 
rule 20, It was held by a Full Bench of the Allahabad High 
Court* that it was competent for an Appellate Court to add 
respondents to an appeal under the provisions of section 559 
of the Code of 1882 (corresponding to rule 20 of Order XLI), 
even though the time within which an appeal against those 
persons might have been preferred had expired. The same 
view of the law was taken by the High Court of Calcutta in 
the case of Girish Chander Lahiri v. Sasi Sekhareswar Roy 
(LL.R., Cal. XXXII, p. 329). I can see nothing in the rule. 


*LLR. 14 All:, p. 164, Bindeshir Naib and v. Ganga Saran-Sahu 
and another. 
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which would Jimit its applicability to cases where the period 
of limitation has not expired, and as in the great majority of 
cases, the period of limitation for appeals is likely to have 
expired before the appeal comes on for hearing, the provi- 
sions of the rule would ordinarily be nugatory if the law of 
limitation applied. Further, as pointed out in the Allahabad 
cast, the provisiens of rule 4 of Order XLI allow for the 
passing of orders in favour of an appellant who has not 
appealed, when that appellant would be debarred from appeal. 
ing by the Jaw of Jimitation, and it is simply because the law 
of limitation does not apply to rule 4 that the four plaintiffs 
in question in this case are required to be parties to this 
appeal. I see no reason for not accepting the views of the 
High Courts of Calcutta and Allahabad as to the interpretation 
of rule 20, andI hold that this Court has power to add the other 
four persons as respondents notwithstanding the fact that the 
period of limitation for the filing of an appeal as against them 
has expired. 

And on the merits I am of opinion that this is clearly a 
cas* where the powers given by rule 20 should be exercised. 
The present respondent Ma Min Dun has been the moving 
spirit amongst the plaintiffs throughout, and it was she alone 
who filed an appeal in the Lower Appellate Court. Further, it 
would appear that if the right to redeem exists it exists 
vsolely in her alone. It is not clear to me that the other 
plaintiffs were necessary plaintiffs at all. But a decree has 
been passed in their favour, that decree cannot be set aside 
unless they are made parties to this appeal and it would 
clearly be inequitable that the claims of the appellants as 
against Ma Min Dun should be defeated simply because of a 
formal defect in the memorandum of appeal in not including 
these persons as respondents. 

i direct that the other four persons who were plaintiffs in 
the Trial Court, and in whose favour the decree appealed 
against now stands, be added as respondents to this appeal. 
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From 
THE REGISTRAR, 


COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 21st October 1921, 


It has been brought to the notice of the Judicial Commissioner 
that some Magistrates have entirely disregarded the express 
provisions of law relating to the disposal of property produced 
before the Court or in its custody or regarding which an offence 
appears to have been committed., The procedure to be followed is 
clearly laid down in section 517 of the Criminal Procedure Code. 
The attention of all Magistrates is invited to the necessity of 
observing strictly the law governing the disposal of such property. 
In order that such mistakes may be prevented in future, it is pro- 
posed to insert the following instructions in the Upper Burma 
Courts Manual :— 

For the first sentence of section 347, Upper Burma Courts 
Manual, substitute the following :— 

“ Orders for the disposal of exhibits must be passed and carried 
out strictly in accordance with section 517 of the Criminal Proce- 
dure Code. In particular, care must be taken thatin app2alable 
‘cases, except when the property is livestock or subject to speedy 
and natural deeay, the order for disposal is not carried out until the 
period allowed for presenting an appeal has passed or until the 
appeal is disposed of. Further, if property has been taken from 
any person other than complainant or the accused, that person 
must be given an opportunity of being heard before orders for the 
disposal of the property are passed. Subject to these conditions, 
orders as to disposal of exhibits should when possible be passed on 
the seme day that judgment is delivered.” 


By order, bs 
C. B. AUBREY, 
Registrar. 


Circular Memorandum No. 17 of 1921. 


From 
THE REGISTRAR, 


COURT OF THE JUDICIAL COMMISSIONER, 


é UPPER BURMA, 
To ° 
ALL JUDGES IN UPPER BURMA. 


Dated the 31st October 1921. 


The following proposals made by the Judicial Commissioner 
relating to the amendment of the Rules for the qualification and 
admission of Advocates in Upper Burma, have been approved by 
the Local Government and all Judges are requested to make them 
widely known :— 

(i) that permission be given to second grade Advocates of 
seven years’ standing to sit for the first grade Advocates’ Examina- 
tion at the next examination and onwards ; 

(ii) that second grade Advocates (however qualified) may 
practise throughout the whole of Upper Burma. 

On the other hand— 

(iii) the privilege of promotion to second grade Advocateship 
without examination will be withdrawn at the end of the year 1922. 

The necessary amendments to the Upper Burma Courts Manual 

will issue in due course. 


By order, 
Cc..B. AUBREY, 


Registrar. 


Circular Memorandum No: 18 of 1921. 


From 
THE REGISTRAR, 


COURT OF THE JUDICIAL COMMISSIONER, 
ai UPPER BURMA, 


ALL SESSIONS JUDGES AND MAGISTRATES 
IN UPPER BURMA. 


To 


Dated the \0th November 1921. 


It has come to the notice of the Judicial Commissioner that the 
law contained in section 360 of the Criminal Procedure Code which 
requires the evidence of a witness to be read over to him in the 
presence of the accused or of his pleader is frequently not complied 
with in Upper Burma. The provisions of this section were 
explained in the case of Nga San Myin v. K.-E. (U.B.R. 1910-13, 
page 123), and it was stated that the object of this provision was that 
the accused or his pleader should have the opportunity of checking 
the correctness of the deposition. It is clear that if the deposition 
is read over by a clerk to the witness in Court while the Magis- 
trate is proceeding with the examination of another witness, the 
law is not complied with, since it is impossible for either the Magis- 
trate or the accused or his pleader to attend to the reading over of 
the deposition while another witness is being examined. It is no 
justification for failure to comply with the provisions of section 360 
of the Criminal Procedure Code that the Magistrate, as in one case 
which has come to the Judicial Commissioner’s notice, considers 
them to be absurd or likely to cause unnecessary waste of time. 
The reading over of the deposition is as important as the recording 
of it and the Magistrate, if he does not read the deposition himself, 
must listen while it is being read over, and must satisfy himself 
that the witness acknowledges the correctness of his deposition, 
and must also satisfy himself that the accused or his pleader is 
able to hear the reading over of the deposition. If this provision 
of law is not fully complied with the record of a witness’s evidence 
will not be admissible in view of the provisions of sections 80 and 
91 of the Evidence Act. 


By order, 
Cc. B, AUBREY, 


Registrar. 


Circular Memorandum No. 19 of 1921. 


From : 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 23rd November 1921. 


The Government of India have pointed out that itis the policy of 
Government to administer the Workman’s Breach of Contract Act, 
1859, as amendéd by Act XII of 1920, with the greatest leniency 
possible. All Magistrates exereising jurisdiction under this Act 
sheuld bear this in mind when applying the provisions of the Act. 


By order, 
G. B. AUBREY, 


Registrar. 


- Circular Memorandum No. 20 ef 1921. 


‘FRom 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 


in - UPPER BURMA, 
‘0 
ALL MAGISTRATES IN UPPER BURMA. 


» Dated Mandalay, the 23rd December 1921. 


The attention of all Magistrates is invited to this Court’s 
Notifications Nos, 9 and 10, dated the 13th October 1921, prescrib- 
ing revised rules for the classification of Civil Records and the 
preservation and destruction of Judicial Records, published at 
pages 1338—1342 of Part IV of the Burma Gazette, dated the 22nd 
October 1921. 

All Magistrates are requested to see that the revised rules are 
thozoughly understood by all concerned. 

The rules are applicable to all records in existence at the time 
when they were issued. 

A copy of the amendments to the Upper Burma Courts Manual 
‘which will issue with the 20th List of Corrections in due course, is 
herewith enclosed for information and guidance. 


By order, 
Cc. B. AUBREY, 
Registrar. 


DRAFT AMENDMENTS TO THE UPPER BURMA COURTS 
MANUAL. 


Page 260, paragraph 878.—Cancel the last sentence of this 
paragraph and add the following :— 

No petition, application or paper of any_kind to be filed in the 
recerd of any Court shall be received bearing any Court fee stamps 
on the margin but shali be returned at once to have tlie stamps 
affixed in their proper place at the head of the sheet of paper on 
which the plaint or petition be written. 

If a petition or application has been received and filed in any 
record there shall net be affixed to it any Court-fee stamps in the 
Jeft-hand margin.” 





{ a 3 


Page 261, paragraph 880.—To the first sentence of this para- 
graph add the following :— 
“In three places—A sheet of thick brown paper should be 
made the last page of the record to prevent loss or destruction of 
other papers.” 


Page 261, paragraph 880.—At the end add the following:— © 
“The records of suits filed in Courts of Small Causes need 

not be indexed. The arrangement of papers in the record should 
with the exception that there need be no fly-leaf for the process 
file follow that of records in suits filed in Courts other than those: 
of Small Causes,” 

Page 262, paragraph 886.—For the figuces “ 908" substitute the 
figures “910.” 


Page 263, paragraph 890.—Cancel the portion of the paragraph 
from the words “ his deposition should” fo the end and substitute 
the following :—“ the whole of his evidence should be filed together.” 


Page 263.—Insert the following new paragraph after paragraph 


“890a. When under section 350, Code of Criminal Procedure, 
or for any other reason, any witness is examined-in-chief twice in 
one proceeding, the witness’ two depositions should not be filed 
together, but all depositions should be filed in chronological order 
so that the evidence on which the judgment must be based may be 
distinct from the evidence previously taken.” 


Page 263, paragraph 895.—Cancel the last sentence of this para- 
graph from the words “The proceedings ” to the words “ appeal or 
revision.” 


Page 263.—Insert the following new paragraph after paragraph 
95 :-— 
“8954. When a Court of Appeal orders a new trial under 
Order XLI, Rule 23, or additional evidence to be taken under Order 
Additional evi- XLI, Rule 25, or Order XLI, Rule 27, of the Civil 
dence in civil Procedure Code the new evidence shall be filed 
eons alltogether after the evidence taken at the 
original trial. 


Page 265, paragraphs 903 to 910.—For the present paragraphs 
substitute the following :— 
Classification of Civil Records.* 


903. The records of civil judicial proceedings, whether suits or 
cases, in all Civil Courts, other than Small Cause Courts, and 


* Judicial Commissioner's Notification No. 9, dated the 13th October 1921: 





CoQ 


exclusive of suits and cases disposed of under Small Cause Court 
procedure by courts invested with Small Cause Court jurisdiction, 
shall be divided into the following four classes :— 


Class I.—Records of— 

(a) suits and cases affecting immcveable property including 
suits for foreclosure, redemption, or sale, with the excep- 
tion of cases on an application for removal of attach- 
ment; suits in which any question relating to a title to 
land or to some interest in land, as between parties 
having conflicting claims thereto, is in issue ; 

(5) suits in respect of the succession to an office, or to 
establish or set aside an adoption, or otherwise to 
establish the status of an individual ; 

(c) suits relating to public trusts, charities, endowments, 
and any proceedings ancillary to such suits. 





Class II.-Records of the following suits and cases, except such 
of them as affect immeveable property :— 

(a) All suits and cases for probate and letters-of-administra- 
tion and for the revocation of the same ; 

(b) Cases under the Guardians and Wards Act, 1890, relating 
to the guardianship of minors and administration of their 
property ; 

(c) Cases under the Indian Lunacy Act, 1912, relating to the 
ianship of lunatics and the care of their estates ; 
istration suits. a 

NOTE.—An application by an executor or administrator or by the guardian 
ofa minor or lunatic, to seil, mortgage, etc.. property belonging to the estate, 
is’an application in the case, and, together with all the proceedings connected 
with it, must form part of the record of the case. 











Class I1].—-Records of-— 

(a) all suits which do not come under Class I or Class II; 

(b) cases under the Succession (Property Protection) Act, 
1841; cases under the Succession Certificate Act, 1889 ; 
cases under Parts III and IV of the Land Acquisition 
Act, 1894; cases under the Provincial Insolvency Act, 
1920, other than those in which receivers appointed under 
that Act have transferred or otherwise dealt with immo- 
veable property cases under the Code of Civil Procedure 
to transfer a decree when no application for execution is 
pending; 3 xe 

(c) cases on an application for removal of attachment in 
which immoveable property is concerned; > ~ 

(d) such other cases as the Judicial Commissioner's Court 
may from time to time direct to be included. 


Note,—Proceedings under the Code of Civil Procedure ‘for the restoration 
of a suit or appeal or for a review of lea ree are proceedings in the suit or 
appeal and must form part of the record.relating thereto. <9 “2°: & 


‘Class IV.—Records of— 


(a) execution proceedings in which any order affecting im- 
moveable property is passed; 
(®) all other execution proceedings. 
Nors.—Each application for execution shall be treated as a separate case, 
‘the record of which shall include the papers on all matters connected with the 


-execution from the date on which the application was presented until it is finally 
disposed of. ” { 


In these rules the word “ suit,” “case” or “ proceeding” in- 
cludes an appeal, revision or reference ; and if a suit, case or pro- 
ceeding cOmes under two or more of the above four classes, the 
records of such suit, case or proceeding shall be classified under 
that class for which the period of preservation as hereinbefore 
prescribed is longest. 


Arrangement of Civil Records. 


904. Every record under Class I, Class I] and Class III shall be 
divided as the trial proceeds into two files, A and B. 
File A shall be called the Trial Record and in cases ether than 
appeals, shall contain, besjdes the fly-leaf with index of contents :— 
(a) Diary. 
(b) Plaint or petition instituting the case. 
(c) Plans attacked to the plaint to define the land sued fer. 
(d) List of decuments produced with the plaint, when not 
endorsed on the platnt, Order VII, Rule 9. 
(e) List of documents relied on by plaintiff, but not produced, 
Order VII, Rule 14. 
(f) List of documents produced by the parties at the first 
. hearing, Order XIII, Rule 1 
(g) Written statements or counter-petitions of the parties. 
(h) Petitions, proceedings, and orders in interlocutory matters, 
(i) Opening proceedings. 
(/) Issues. 
(k) Oral evidence for plaintiff * taken in Court and Commis- 





sion. 

(2) List of evidence adinitted in evidence for plaintiff. * 

(m) Dogumentst admitted in evidence for plaintiff.* 

{n) Oral evidence for defendant} taken in Court and on Gom- 

mission. 

(0) List of doonmentts admitted in evidence for defendant.t 
(s) Documentst admitted in evidence for defendant.t 
(q) Report of Commissioner appointed under Order XXVI. 
(r) Award of arbitrators or petition of compromise. 





* Substitute “ defenglant ” if defendant begins. 
locuments not admitted in evidence must not be filed with the record, 
but should be returned to the party who produced them. 
t Substitute “ plaintiff’ if defendant begins. 


(5 ) 


(s) Report or account of a Receiver. 

(t) Judgment. 

(u) Decree. 

(v) Final decree in mortgage or administration suits. 

(w) Copies of orders and decrees in appeal and revision. 

(x) Order absolute for sale in mortgage cases, together with 
proclamation, sale report, order of conftrmation and 
copy of certificate of saie. 

The judgment of the Appellate Court, if any, shall be filed 
after the decree and any further evidence recorded and any find- 
ing of the Lower Court together with the final order in appeal 
shall be filed thereafter in that order. 

File B shall be called the Process Record and shall contain 

besides the fly-leaf with table of contents— 

(a) Powers-of-Attorney. 

(6) Summonses and other processes and affidavits relating 
thereto, 

(c) List of witnesses. 

(d) Petitions relating to adjournments, attendances of wit- 
nesses, etc. _ 

(e) Other papers not included in Trial Record. 

(f) Letters, etc., calling for records, etc, 

foe Every record under Class IV shall consist of two files, A 

and B. 
File A shall contain, besides the fly-leaf with table of contents— 

(a) Diary. 

(0) Application for execution. 

(c) Papers received from Court which passed the decree, 
Order XXI, Rule-6. 

(d) Plans of land te be attached, 

(e) Petitioas, proceedings, and orders in interlocutory 
matters. 

(f) Petitions objecting to the execution, other than claims 
under Order XXI, Rule 58. 

(g) Warraats and prohibitery orders issued to effect execu- 
tion by attachment or delivery of property, and returns 
thereto. 

(h) Warrant of sale. 

(@) Proclamation of sale. 

(j) Report of result of sale. 

{k) Order confirming sale. 

© Copy of certificate of sale. 

(m) Applications for payment of money in deposit and the 
orders thereon. 
(n) Receipts or acknowledgments of satisfastion. 
(0) Final order. 
6) Copy of order in appeal or revision. 
File B shall comtain ail other papers. 





Affidavits of process-servers, proving services in ex-parte cases, should be 
on the A file. 


a 


906. The A file of the trial record of an Appellate Court shall 
contain, besides the fly-leaf with table of contents— 

(a) Diary. 

(6) Memorandum of appeal. 

(c) Copy of judgment and decree of Lowe Court. 

(d) Written statements, if any. 

(e) Petitions, proceedings and orders in interlocutory matters. 

(f) Oral evidence, if any. 

(g) Judgments. 

(h) Decree. 

(i) Copy of judgment and decree in second appeal or 
revision, 

The B file shall contain all other papers. 

907. The record of suits decided by Smalt Cause Courts or tried 
under Small Cause Court procedure, shall consist only of one file 
(see paragraph 880). 

908. Orders recorded on separate sheets should be filed in the 
appropriate places in the mecord {according to date. The opening 
proceeding form (No. U.B. sudictah —~———) should always be fully and care- 


Civil 29" 
fully written up. 

909. The rule regarding the pri ena ation of a list of documents 
is Order XIII, Rule 4 (5). 

910. Orders in execution cases may conveniently be recorded’ 
in the diary. The record should show each step of the proceedings 
and each order passed for the realization or payment of money or 
for any other purpose. 


Pages 278, 285, paragraphs 961-965.—Cancel the present para- 
graphs and substitute the following paragraph :— 

* 961. With reference to section 3, sub-sections (1) and (2), of 
the Destruction of Records Act, V of 1917, the following rules, have 
been made by the Court of the Judicial Commissioner, Upper 
Burma, in supersession of this Court’s Notifications Nos. 2, 3, 4, 
dated the 15th June 1901, and No. 2, dated the 8th January 1910, 
and with the.approval of the Local Government :— 


Rules. 


I.—Crvit Recorps. 
(1) (@) Class I— 
The “ A” files shall be preserved for ever, with the exception 
of oral evidence which shall be destroyed after twelve years. 


(b) Class H— 


The “A” files shall be preserved for fifty years, with the 
exception of oral evidence which shall be destroyed after twelve 
years: 





* See Notification No. 10, dated the 13th October 1921 of the Judicial 
Commissioner, Upper Burma. 


(7°) 


Provided that Wills,t in respect of which ‘probate or letters-of- 
administration with Will annexed have been granted, shall be pre- 
served for ever. ‘4 ‘ 


(c) Class III--- z 
The “ A” files shall be destroyed after twelve years. 


(d) Class 1V— i 
The “A” files of cases under Class LV (@) shall be preserved 
for ever, with the exception of oral evidence, which shall be des- 
troyed after twelve years. 
The “A ” files of cases under Class lV (6) shall be destroyed 
after twelve years. 

(2) The “ B” files of all cases shall be destroyed after three 
years, except the “ B” files of cases under Class IV (a) which shall 
be preserved for twelve years. 

(3) The records of suits decided by Courts of Small Causes or 
Courts exercising the powers of'a Court of Small Causes shall be 
destroyed :— 

(a) in cases where there is a decree under which a plaintiff or 
defendant is entitled to recover any sum,-—at the end of 
one year from the date of complete satisfaction of the 
decree or of an order declaring execution to be barred : 

Provided that where satisfaction has not been obtained and 
there is no order as aforesaid, the record shall be des- 
troyed at the end of twelve years from the date of the 
decree ; ‘ 

(b) in all other cases,—at the end of one year from the date 

: of decree. 

Note.—The Judicial Clerk should intimate to the Record-keeper when a 

decree is fully satisfied. 


(4) Miscellaneous cases not provided for inthe above rule shall 
-be destroyed at the end of three years from the date of disposal. 

(5) The periods prescribed above shall be reckoned from the 
date of the final decree or order in the case, which decree or order 
will be that of the Court of First Instance if there is no appeal, or 
of the Court of Final Appeal, in the event of one or more appeals. 

(6) Civil registers shall be preserved for the periods shown in 
the following table from the date of the last entry therein :— 


I.—Civil suits ... = oe For ever. 
Il.—Applications for execution of decrees Twelve years. 
I1l.—Miscellaneous Judicial Business .., Twelve years. 

IV.—Appeals from decrees and orders ... For eyer.* 
V.—Documents returned to parties... Twelve years. 





t Wills shall not be sent to the Record-room but shall be retained in Court 
and deposited in a fire-proof safe, vide Judicial Department Notification 
No. 106, dated the 4th March 1892, on page 31, Burma Rules Manual, Volume 


I. 


(8) 
Il—Crimmat Recorps. 


(7) Subject to Rule (9), the periods for which the trial records of 
criminal cases shall be preserved, and at the end of which they 
shall be destroyed, shall be as follows :— 

(i) In trials and appeals before the Judicial Commissioner’s. 
Court, in trials and appeals before Courts of Session, in Revision 
cases of the Judicial Commissioner’s Court where a sentence has 
been reversed, altered oy enhanced, in Magistrate’s cases * in waich 
any accused has been convicted of a non-bailable offence or has 
been convicted of an offence under any law or rule, the repetition 
of which offence renders the offender liable to enhanced punish- 
ment,—fourteen years from the date of the final order of the 
Original or Appellate Court: 

Provided that the records of appeals summarily dismissed 
and appeals in bailable cases shall be destroyed at the end of five 
years : 

Provided also that no record shall be destroyed until one year 
has elapsed after the expiry of the longest sentence imposed on any: 
accused still living. 

In the case of a sentence of transportation for life, the record’ 
shall be preserved until one year after the death of the accused or 
his absolute release without conditions. 

Nore.—The record of case in which a fine imposed has not been recovered 
fully shall be treated as a record in which the sentence has not expired until the 
fine or the unrecovered balance thereof has been remitted. 


(ii) In cases in which a” record of evidence has been taken 
against any accused under section 512, Code of Criminal Procedure, 
or in cases in which it appears on the record that any of the accused 
or parties to be proceeded against have not been apprehended,— 
until all the accused or partizs to be proceeded against have been 
apprehended and tried, or for thirty years after the date on which 
the case was closed, whichever is the sooner : 

Provided that in case of offences under Special or Local Acts 
or Rules, the record under section 512 shall be. preserved for five 
years only. 

(iii) In cases in which atrial has been postponed under section 
464 or section 465, Code of Criminal Procedure, or in which the 
accused has been tried and acquitted on the ground of unsoundness 
of mind and a report made to Government under section 471, Code 
of Criminal Procedure,—thirty years from the date on which the 
trial was postponed, or on which the report was made to Govern- 
ment, or until the death of the accused, if this oacurs sooner. 

(iv) In cases under Chapters VIII (Security Proceedings), XII 
(Immoveable Property Disputes) or XVIII * (Commitment Cases) 
of the Code of Criminal Procedure, 1898,—five years from the date 
of the final order in the ease. 

* As regards cases in which a record of evidence against.an absconding. 
used has been made under section 512, Code of Griminal Procedure, see 
Rule 7 (ii). 





(9) 


(v) In cases under Chapter XXXVI (Maintenance Cases) of the 
Code of Criminal Procedure, 1898,—thirty years from the date of 
the final order in the case, or till the effect of the order has expired,. 
whichever is the sooner. 

(vi) In all other cases |—two years from the date of the final 
order in the case. 

(8) Process records in all cases shall be destroyed at the end of 
two years from the date of the final order in the case- 

(9) The Judicial Commissioner’s Court, Sessions Judges and. 
Magistrates may, at their discretion, order any particular paper or 
the record of any particular case to be preserved beyond the above 
periods. 

(10) Criminal registers shall be preserved for the periods shown 
in the following table from the date of the last entry therein :— 


Stipendiary Magistrates’ cases ose Fourteen years.. 
Honorary Magistrates’ cases aoa Three years. 

Il. Miscellaneous cases ate oky Seven years. 
Ill. Witnesses... 33 Three years, 
IV. Cases tried before the Court of Thirty years, 

Sessions. 
Vv. Appeals Seven years. 





VI. Revisions ies S05 Seven years. 
VU. Fines os ova ++ Three years. 


III.—Miscetuangous Recorps. 


(11) The undermentioned registers shall be preserved for the 
periods shown in the following table from the date of the last’entry 
therein :— 

1. Miscellaneous—Applications for copies Three years, 


Il. Miscellaneous—Judicial Powers +. ‘Three years, 
Ill. Miscellaneous—Roll of Advocates... Three years. 
IV. Miscellaneous—Licensed petition- Three years. 
writers, 
V. Miscellaneous—Records removed from One year. 
Record-room. 
Register of Registers ass ve For ever, 
Lists of Records in Record-room w+ To be kept until 
the record of 
every case 


entered has 
; : , been destroyed. 
1. Bailiff—Receipts and repayments of ~wenty-five years. 
deposits, etc. 2 
Il. Bailiff—Daily receipts and payments, Twelve years, 


etc. 
Ill. Bailiff—Processes ane «+ Three yeays. 





bos 2 Rule 7 (i) will apply to any casé in which an order of acquittal is set aside 
on appeal. 


(- 10 ) 


&, BV. Bailiff—Process-servers' employment Three years. 
V. Bailiff—Moveable property in criminal Seven years. 
cases. 
Register of Correspondence File os For ever. 
Register of Letters Issued osz Three years. 
Register of Letters Received ‘ee Three years 


Nore 1.—Local and Postal Despatch Register as well as Cause List: 
be destroyed in the office at the beginning of the second year after eee 


Jast entry therein. a 
Nore 2.—Record-room Superintending Officers’ inspection books and 


‘Record-keepers’ report books should be destroyed at the end of th u 
“the date of the lust entry therein. panies 


IV.—GenBRaL. 


(12) Correspondence files may be destroyed at the end of three 
years under the orders of Judges of District Court and District 
Magistrates in respect of their own Courts and Courts subordinate 
to them and of Judges of Courts superior to District Courts and 
District Magistrates’ Courts in respect of their own Courts. In 
issuing orders under this rule Judges and Magistrates must exercise 
their discretion in preserving files or portions of files likely to be 
useful in the future as containing correspondence of an important 
nature. Main files should be preserved for ever. 

(13) Office copies of all periodical statements and periodical 
statements received from Subordinate Courts shall be destroved 
at the expiration of the periods prescribed below :— 

(a) Weekly, monthly or quarterly statements-—one year. 
(6) Annual statements—three years. 

(14) Printed Annual Civil and Criminal Justice and Depart- 
mental Reports should be preserved for ten years. Census Reports 
shouid be kept permanently. 

(15) The destruction of papers not included in the above rules 
may be ordered by Judges of District Courts and District Magis- 
trates in respect of the records of their own Courts and Courts 
subordinate to them and by Judges of Courts superior to District 
Courts or Courts of District Magistrates in respect of their own 
records. In issuing orders under this rule officers must exercise 
their discretion in preserving reports, returns and proceedings likely 
to be useful in the future as containing the results of enquiries or 
other information or the opinion of experienced officers on matters 
connected with the general administration of justice. : 

(16) The destruction of all records of Civil and Criminal Courts 
hereby directed shall be carried into effect by burning. Judges 
and Magistrates must adopt such precautions as will satisfy them 
that papers set aside for destruction are not otherwise dealt with. 

(17) The above rules shall be carried out from year to year at 
the close of each calendar year. 

(18) All Registers and Miscellaneous and General (as distinct 
from Judicial) records which are to be destroyed after three years 
or Jess shall not ordinarily be sent to the Record-room but shall 


(nm) 


be retained in the Courts to which they belong, and destroyed under 
the orders of the District Magistrate or the Judge of’ the District 
Court. 

Registers and non-judicial records which are to be kept for 
longer than three years shall be sent to the Record-room at the end 
of the third year after the year of completion. 


Page 286.—Renumber paragraph 966 as paragraph 962. 


Circular Memorandum No. 21 of 1921. 


From 
THE -REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
To 
ALL SESSIONS JUDGES AND DISTRICT 
MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 28th December 1921. 


The attention of Sessions Judges and District Magistrates 
is invited to amendments in the instructions regarding the classifi- 
cation of criminal cases. These amendments are being issued with 
this Court’s Judicial Department (Forms) Memorandum No. 11, 
dated the 31st December 1921. The revised instructions should be 
followed in preparing the Annual Statement No. 2 for the year 
1921. 


By order, 
Cc. B, AUBREY, 


Registrar. 
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which would limit its applicability to cases where the period 
of limitation has not expired, and as in the great majority of 
cases, the period of limitation for appeals is likely to have 
expired before the appeal comes on for hearing, the provi- 
sions of the rule would ordinarily be nugatory if the law of 
limitation applied. Further, as pointed out in the Allahabad 
case, the provisions of rule 4 of Order XLI allow for the 
passing of orders in favour of an appellant who has not 
appealed, when that appellant would be debarred from appeal - 
ing by the law of limitation, and it is simply because the law 
of limitation does not apply to rule 4 that the four plaintiffs 
in question in this case are required to he parties to this 
appeal. I see no reason for not accepting the views of the 
High Courts of Calcutta and Allahabad as to the interpretation 
of rule 20, andI hold that this Court has power to add the other 
four persons as respondents notwithstanding the fact that the 
period of limitation for the filing of an appeal as against them 
has expired. ic 

And on the merits Iam of opinion that this is clearly a 
case where the powers given by rule 20 should be exercised. 
The present respondent Ma Min Dun has been the moving 
spirit amongst the plaintiffs throughout, and it was she alone 
who filed an-appeal in the Lower Appeliate Court. Further, it 
would appear that if the right to redeem exists it exists 
solely in her alone. It is not clear to me that the other 
plaintiffs were necessary plaintiffs at all, But a decree has 
been passed in their favour, that decree cannot be set aside 
unless they are made parties to this appeal and it would 
clearly be inequitable that the claims of the appellants as 
against Ma Min Dun should be defeated simply because of a 
formal defect in the memorandum of appeal in not including 
these persons as respondents. 

1 direct that the other four persons who were plaintiffs in 
the Trial Court, and in whose favour the decree appealed 
against now stands, be added as respondents to this appeal. 
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Before H. A. Brown, Esq., B.A., 1.C.S., Bar-at-Law. 
MAUNG PO HLA v. MAUNG PO SEIN. 
Mr, N. M. Mukerjee—for Appellant. 
: Mr. Dutt—for Respondent. 
Limitation Act.....-.-+. section 26... Easement. 
Held,—That when a claim is made toa right of way under the second 
Part of clause (1) of section 26 of the Limitation Act in virtue of the occu- 
pation of a piece of land, the word “ person” in that section means and 
includes the person in occupation of that land, whether that person is 
ie same individual throughout the prescriptive period of twenty years or 
no! 

(1) LL.R.IX Cal., 698 

(2) LL.R. VICal., $12. 

The plaintiff-respondent Maung Po Sein sued for a decree 
directing the defendant-appellant Maung Po Hla to-open up a 
cart track leading from the plaintiff's compound. The plaint 
set forth that the track had been used by him as such for the 
last twenty years. The defendant denied this and stated that 
the land was owned by him. It is admitted that the defendant 
has recently put up posts which prevent the track from 
being used as a cart track. Both the Lower Courts have 
found in favour of the plaintiff, and the present appeal has been 
filed under the provisions of section 100 of the Code of Civil 
Procedure. It appears from the evidence that the plaintiff 
does not really claim that he personally has used this track for 
twenty years. Hisciaim is that he and his predecessors in 
interest before him have soused it. What he saysin the plaint is 
that the “ plaintiff ” has so used it, and in view of the definition 
of plaintiff in section 2 of the Limitation Act, the difference 
between the claim as set forth. in the plaint and as shown in 
the evidence is immaterial. The District Court has found as 
a fact that the plaintiff, and before him his father-in-law, have 
been using the cart track for at least twenty-five years. It is 
not quite clear how the plaintiff hassucceeded his father-in-law, 
but I understand the finding in effect to be that he now 
occupies the site that his father-in-law used to do, and the 
right is claimed in virtue of the right of occupation of the site. 
The decree has been given in favour of the plaintiff in view of 
the provisions of section 26 of the Limitation Act. . 

The first objection that has been taken in the memorandum 
of appeal is that the Lower Appellate Court did not come to 
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the finding whether the road was a public orla private one. 
It seems to me clear that the finding was that the plaintiff 
had a private right of way, and I see no force in this objection. 

The third ground of appeal is that the Lower Appellate 
Court did not consider whether the points under section 26 
other than the duration of use by the respondent were proved 
in his favour. To establish a right under the provisions of 
section 26 the plaintiff must prove that the right of way has 
been enjoyed peaceably and openly as an easement and as of 
right. There is no definite finding on these points in the 
District Court’s judgment. But it was never ithe defendant’s 
case that the track was used with his permission. His case is 
that it was not used as such at all. The inference is that if 
the finding by the District Court as to its use is correct, the 
way was enjoyed as an easement and as of right. 

‘The last ground of appeal is couched in general terms and 
requires no particular consideration. .There remains for 
consideration the second ground which is that the District 
Court was wrong in considering the use of the track by the 
rlaintiff's father-in-law. The contention is that section 26 of 
the Limitation Act only establishes a right of way when any 
“ person ” has enjoyed it for twenty years ; the plaintiff him- 
self in this case has admittedly not enjoyed the right for 
twenty years, and the term “person” cannot ‘include 
also his father-in-law. I have been unable to find any 
definite judicial pronouncement on this question, and the 
wording of the section is somewhat ambiguous. The 
interpretation suggested on behalf of the appellant seems 
however'to me to be an unnecessarily narrow one, and 
if accepted to be likely to lead to very unsatisfactory results. 
If the occupier of a piece of land enjoys a right of way over 
an adjacent piece of land for nineteen years, and is then 
succeeded in the occupation of the land by another who in his 
turn enjoys the right for a similar period, the combined 
occupation and use for thirty-eight years would, according to 
this interpretation of the section, establish no right at all. 
And if the first person enjoyed the right for over twenty years, 
then although he had acquired that right, it would seem to 
follow from this narrow interpretation of the section that the 
right dies with him, and could not bs enjoyed by his successor- 
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The right would be an entirely personal one, and would die with 
the person enjoying it. I do not think it is necessary to interpret 
the words “ any person” in a sense which would be attended 
with such unsatisfactory results. The General Clauses Act 
prescribes that the term person shall include any company or 
association or body of individuals whether incorporated or 
not. It has been held that an unincorporated and fluctuating 
body of persons like the “‘tenants of certain pergunnahs ” 
cannot derive any benefit from this rule of prescription (I. L. 
R. Cal. IX, p. 698 at p. 703). But the claini is not now on 
behalf of an unincorporated and fluctuating body of persons. 
It is on behalf of the person who is in occupation of a certain 
piece of land. The definition in the General Clauses Act does 
not really cover the present case, but it does suggest that the 
legislature did not intend that the word “person” should 
mean nothing more than the word “ individual.” The occupier 
of a certain piece of land is a very definite person and capable 
of recognition by the law, even though the individuality of that 
person may change. Quite clearly in the present case the 
right of way would be practically meaningless unless it 
attached tothe occupier of the land in the neighbourhood. 
The original individual on moving to some other locality 
would no longer have any use for the exercise of the right. 
A right such as the one claimed in the present case is clearly 
a right attached to the occupation of a certain piece of land. 
The right is, so far as the cart track is concerned, a portion of 
the right of ownership over that cart track, and there is no 
obvious reason why it should not pass from one individual to 
another in exactly the same way as the full right of ownership 
would. I have, as I have said, been unable to find any direct 
judicial authority on this point. But in the case of Ackul 
Mahta and Others v. Rajun Mahta and others (1) it was held 
that the proper issue to frame when a right of way was 
claimed under the provisions of this section was “was the 
right of way in question peaceably, openly and as of right 
used by the plaintiff or those through whom he claims . . .” 
The High Court of Calcutta appears to have assumed in this 
case that the word person could not be restricted to the 
narrow meaning of the word individual. And in the first 
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illustration of section 26 itself, the plaintiff is held entitled 
to judgment because “the plaintiff” has peaceably and 
openly enjoyed the right. Now the word person is nowhere 
defined in the Limitation Act, but the word “ plaintiff” 
is defined in section 2 as including any personfrom or through 
whom a plaintiff claims the right to sue. The peaceable 
erjoyment by any person through whom the plaintiff claims 
would therefore according to the illustration be as effective 
as the peaceable enjoyment by the individual plaintiff. Iam 
of opinion therefore that the term “person” in the first 
clause of section 26 cannot be limited to the narrow meaning 
of individual, but that, when the claim to a right of way is 
made in virtue of the occupation of a piece of land, the term 
means and includes the person in occupation of that land, 
whether that person is the same individual throughout the 
period of twenty years or not. In this view of the case the 
second ground set forth in the memorandum of appeal fails. 
1 dismiss this appeal with costs. 





Before H. A. Brown, Esq., B.A. 1.C.S., Bar.-at-Law. 


MAUNG PO KAING v. MA TOK. 
Mr. R. K. Banerjee—for Appellant. 
Mr, A. GC. Mukerjee—for Respondent. 

Civil Procedure, section 105, clause (2). 

Held,—that if a party aggrieved by an order of remand from which an 
appeal lies, does not appeal from that order, he is precluded thercafter 
from disputing the correctness not only of the remand order itself, but 
also of the finding on which the remand order was based, and without 
which that order could not have been passed. 

(1) L.L.R. 18 Mad., 421. (3) LL.R. 14 Bom., 232, 
(2) —12 All., 610. (4) —s2 Mad., 318, 

The respondent Ma Tok filed a suit.in the Township Court 
of Budalin to redeem a mortgage. The allegations set forth 
in ner plaint were that the land in suit had. been mortgaged 
for Rs. 105 by Ma Thet Pén and her daughter-in-law Ma Pwer 
both deceased, in the year 1246. The land passed -by. inherit. 
ance into the possession of Maung Ya:Kaing, the son-in-law of 
the original mortgagee. Inthe year:1912 the. defendant 
-Maung Po Kaing redeemed the origirial thortgage; . Maung Po. 
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Kaing had ne right to redeem the land, and plaintiff therefore 
sued for possession on payment of the amount he had paid for 
redemption. The contesting defendants did not admit the 
mortgage of 1246. They said that the land had been 
mortgaged by their ancestor, and was redeemed on their behalf 
in the year 1268. A number of issues were framed by the 
Trial Court which proceeded to take evidence, and to hear the 
case on the merits. The judgment of that Court contained no 
specific finding on any of the issues except the first. On that 
issue the Township Judge found that the original mortgage 
sued on was not proved, and dismissed the suit. 

Ma Ték then appealed to the District Court. The 
Additional Judge of that Court disagreed with the Judge of 
the Trial Court, and found that the mortgage was proved. 
He held that two further issues were necessary, and set aside 
the decree of the Trial Court, and remanded the case for a 
decision by that Court on the new issues framed, and on the 
remaining issues which had not been decided in the first 
instance. 

The Triai Court, after taking fresh evidence, again dismissed 
the suit. The appellant Ma Ték again appealed to the District 
Court, and that Court set aside the decree of the Trial Court, 
and passed a decree in favour of the plaintiff. 

The present appellants, who were the first two defendants 
in the Trial Court, have appealed against the decree cf the 
District Court. The memorandum of appeal attacks the 
finding in favour of the mortgage, and the first question for 
decision is whether it is open to the appellants to raise this 
point at this stage of the proceedings. An appeal against the 
order of remand by the District Court was open-to the 
appellants under the provisions of Order XLIII, rule 1 (a), of 
the Code of Civil Procedure, but no appeal was preferred. 
Under the provisions of clause (2) of section 105 of the Code, 
the appellants are therefore precluded from disputing the 
correctness of the order of remand. The question for decision 
is whether they are also precluded from disputing the 
correctness of the finding on which the order of remand was 
based. Clause (2) of section 105 was enacted for the firs, 
time in the Code of 1908, and no judicial decision as to the 
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exact meaning of its terms has been brought to my notice, 
Under the Code of 1882 there was some conflict of opinion as 
to whether the invalidity of an order of remand could be 
called into question in a subsequent appeal from the final order 
passed by the Trial Court after remand. In the case of 
Subba Sastri and another v. Balachandra Sastri and another 
(I.L.R. Madras XVIII, p. 421) it was held that when an 
Appellate Court had passed an order of remand which was 
ultra vires, it was oper to the aggrieved party to take the 
objection in subsequent appeal, and the case was remanded for 
a further decision of the first appeal. The same view was 
taken in the case of Rameshin Singh and another v. Sheodin 
Singh and another (1.L.R. All. XII, p. 510). Inthe case’ of 
Sahvitri v. Rahinji (1.L.R. Bombay XIV, p. 232) it was held 
that the point might be raised, but that the final Court of 
Appeal should not interfere unless injustice had been done. In 
all these cases it was found, not that the Court of First Appeal 
had wrongly decided a preliminary point, but that that Court 
had had no power to remand because the finding of the Trial 
Court was not a finding on a preliminary point. 

In the case of Jammalamadeke Subba Lekshnamma v. 
Jammala Vankatarayadu and others (1.L.R. Madras, Volume 
XXXII, p. 318) the original suit had been disposed of ona 
question of res judicata. The Appellate Court held that the 
principle of res judicate did not apply, and the matter was 
remanded to the Trial Court for disposal on the merits. No 
appeal was preferred from the order of remand, and it was held 
that the High Court had no power in second appeal from the 
final decision of the Trial Court to go into the question whether 
the remand order was right. 

It appears from these cases that a distinction was drawn 
between cases in which the Appellate Court made an order of 
remand in circumstances which gave it no jurisdiction to do so, 
and cases in which the exercise of the power of remand was 
perfectly regular, but the finding on which the remand order 
was based was attacked. Presumably the Legislature had in 
mind these earlier decisions when enacting clause (2) of 
section 105. That section very definitely precludes the 
questioning of the correctness of the order of remand ata 
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later stage if the right of appeal therefrom is not exercised. 
It is somewhat difficult to say in which category the order of 
remand inthis case should be placed. The*case had asa 
matter of fact been fully heard by the Trial Court, and it 
seems to me at least open to doubt whether the District Court 
was right in dealing with the case under the provisicns of rule 
23 of Order XLI. But whether it was right or wrong, and 
whether under the law as it existed before 1908, that is a 
matter which could be raised at this stage, it seems to me clear 
that the correctness of the order cannot now be questioned 
under the provisions of section 105. It further appears to me 
that if the correctness of the order cannot be questioned, the 
correctness of the finding on which it was based cannot be 
questioned. That was the view of the law under the Code of 
1882 taken in Jammalama Subba Lekshmamma’s case. The 
change in the law effected by the Code of 1908 certainly did 
not render its provisions less stringent in that respect. And 
if the finding in favour of the mortgage in this case be attacked, 
the correctness of the order of remand must also be attacked,. 
Unless the District Court had found the mortgage proved it 
obviously could not have made the order of remand. ‘ihe 
correctness of the remand order is based entirely on the 
correctness of the finding as to the mortgage. The former 
cannot possibly be correct and the latter incorrect. It was 
open to the appellants to attack the remand order, and the 
finding as to the mortgage, on appeal from that remand order. 
They did not do so, and in my opinion they are precluded by 
the provisions of section 105 from attacking the correctness. 
of the finding asto the mortgage now. The mortgage must 
therefore be held to be proved so far as this appeal is. 
concerned. 
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Before H. A. Brown, Esq, B.A., 1.C.S., Bar.-at-Law. 
MAUNG KUN ». MA NAN. 
Mr. J. C. Chatterjee—tor Appellant. 
Mr. S. Mukerjee—for Respondent. 

Civil Procedure—Order XXI, Rule 90, 


Held,—that a person claiming a title to property adverse to that 
of [the!judgment-debtor is not a person whose interests are affected by 
the. sale of that property in execution against-that judgment-debtor 
within the meaning of Rule 0 of Order XXI, is not entitled to apply 
to have the sale set aside under-that rule, 


(1) LLL.R. 15 Cal., 488, : (2) LL.R. 23 Bom,, 450, 

The applicant, in execution of a decree against two persons, 
Maung Gyi and Ma Ke Thwe, attached and sold certain 
property, and himself bought the property at the auction sale. 
After the sale had taken place an application was filed by the 
Respondent, to have the sale set aside under the provisions of 
Rule 90 of Order XXI of the Code of Civil Procedure. The 
Respondent, Ma Nan, alleged that the properties in question 
did not belong to the judgment-debtors, but to herself; and 
that there were various irregularities in conducting and pro- 
claiming the sale. The Trial Court found these irregularities 
proved, and set aside the sale. Both the Trial Court and the 
District Court, to which an appeal was preferred, appear to 
have overlooked the proviso to Rule 90 which lays down that 
no sale shall be set aside unless upon the facts proved the 
Court is satisfied that the applicant has sustained substantial 
injury by reason of such irregularity or fraud. There is no 
finding that such substantial injury has been caused, and jor 
this reason alone I think it would be necessary to interfere with 
the orders passed by the Lower Courts. But another point 
appears to have been overlooked which goes to the very root 
of the whole matter. The only persons entitled to apply 
under the provisions of Rule £0 are the decree-holder, any 
person entitled to share in a rateable distribution of the assets, 
or aay person whose interests are prejudicially affected by the 
sale. Ma Nan does not belong to either of the first two 
classes. It appears to have been assumed by the Lower 
Courts that she belonged to the third. But I am unable to 
see how she does. She was not a judgment-debtorin the 
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a KON ase, and her interests were not therefore in any way affected 


“Ma Naw: 


by the sale. It should not be necessary to point out—though 
lam afraid it isa fact whichis frequently overlooked by the 
parties, and sometimes I am afraid by. the Courts, lin this 
country—that all that issold at an auction sale in execution 
of a decree is the right and interest of the judgment-debtor 
in the property. If the property belonged to Ma Nan in 
whole or in part before the sale, then it still bzloaged to her 
in whole or in part after the sale. The sale in no way 
affected her interest in the property. 

‘The section corresponding to Rule 90 under the Code of 
1882, was section 311. Under that section it was held by'a 
Full Bench of the Calcutta High Court in the case of 
Asmutunnissa Begum v. Ashruff Ali and others (1.L.R. Cal. 
XV, p. 488) that a person claiming property that had been 
sold by title paramount to that of the judgment-debtor 
could not apply to have the sale set aside. The same view 
was taken by the High Court of Bombay in the case of 
Ramchandra Dhondo and another v. Rakhmabai and others 
(LL.R. XXHI Bom., p. 450). Under the Code of 1882 the 
persons entitled to apply were the decree-holder and auy 
person whose property had been sold. In substituting for 
“any person whose property has been sold” the words 
“ amy person whose interests are affected by the sale,” the 
Legislature would appear to have intended to make it clearer 
that the view taker of the law by the High Courts of 
Calcutta and Bombay was correct. It might have been held 
under the old Code that, according to her own story, Ma Nan’s 
property has been sold. I$ cannot now be held that her 
interests have been affected by the sale. 

Tam of opinion that the applicant, Ma Nan, was. not 
entitled to make an application under the provisions of Rule 
90 of Order XXI. This point does not really appear to have 
been considered by the Lower Courts. It does appear to 
me that the Courts below have failed to apply their minds to 
the real points at issue, and thatthey have been guilty 
of a material irregularity which does justify this Court in 
interfering in revision. 
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I set aside the orders of the Lower Courts, and direct that 
sthe application of Ma Nan be dismissed. Costs in this Court 
and in the District Court will be borne by the Respondent, 
Ma Nan. 





Before H. B. MacColl, Bsq., i.C.S, 
_ MAUNG KYWE arp 1 ». MAUNG SAN TIN. 
: Mr. N. M,. Mukerjee—for Appellants. 
Mr, J. N. Basu—for Respondent. 

Indian Contract Act—Section 35, second part—A and PB executed a 
‘bond that they would produce C a judgment-debtor in Court on 25th 
October 1921 but failed to do so because on that date C wasin jail 
suffering imprisonment for a criminal offence. 

Held,—That the agreement entered into by A and B was not a contin- 
gent contract falling under the second part of section 35, Indian Contract 
Act, and that itbecame void when it became impossible for them toperform 
their principal promise which was to produce C in Court on 25th October 
1921. 

I.L.R. XXIV Mad., 637, and 1.L.R. XLI Cal., 50—followed. 
3'B,L.T., 141—dissented from. 

The Respondent having obtained the arrest of his judgment- 
‘debtor in execution of his decree against him, the latter 
applied to the-Court executing the decree for stay of execution 
‘on the ground that he had appealed. The Judge thereupon 
.directed him to apply for stay either to the Trial Court or to 
the Appellate Court, took security for his appearance when 
vealled on and fixed the 25th October 1921 for his appearance, 
‘On that date the judgment-debtor and one of the sureties 
‘failed to appear. The other surety appeared and stated that 
she was unable to produce the judgment-debtor because he was 
sin jail for a criminal offence. The Judge then in contravention 
-of the proviso to sectiou 145, Civil Procedure Code, summarily 
‘directed the two sureties to pay the decretal amount. This 
order was confirmed on appeal. The sureties have now 
‘appealed on various grounds. I have been referred to three 
somewhat similar cases. Two of these are in favour cf the 
appellants and the third case is against them. In all three 
cases the judgment-debtor died before the date fixed for his 
appearance. In Krishnan Nagar v. Ittanan Nagar (1) it was 
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held that the death of the judgment-debtor discharged the 
sureties but the whole judgment consisted of but eight lines 
and no reasons were given. In Nabin Chandra Hagari v- 
Mirtunjog Barick (2) it was also held that the death of the 
judgment-debtor discharged the sureties but again the judg- 
ment was very short and all that was said in support of the 
decision was that the event which occurred was not in con- 
templation of either party and therefore put an end tu the 
obligation. In K. Wadasan Devan v. Ma Kin (3) on the other 
hand it was held that the second part of section 35, Contract 
Act, applied, and that the sureties were bound to pay’ the. 
decretal amount in spite of the death of the judgment-debtor. 
The question is whether in such cases the second part of 
section 35 oi section!56, Indian Contract Act, applies. With 
due deference to the learned Judge who decided the Lower 
Burma case I am unable to agree that the second part of 
section 35 of the Indian Contract Act applies in these cases.. 
In contracts falling under that clause there is no agreement 
that the specified event shall happen, in fact as a rule the event 
is independent of the will of either party and the agreement 
generally amounts to a contract of insurance and there is no- 
question of the breach of any agreement. In cases like the 
present one the happening of the specified event is not merely 
collateral, the sureties undertake that the event shall happen ; 
that is the principal promise, the promise to pay a sum of 
money is a collateral promise and is an agreement to compen 
sate the promissee in case of a breach of the principal agree- 
ment on the part of the promissor. Consequently, these cases: 
fall under section 56 and when it becomes impossible to 
perform the principal promise the whole agreement becomes 
void. e 

In the present case though the judgment-debtor did not die 
the performance of the sureties’ principal promise that. they 
would cause the judgment-debtor to appear in Court on the 
25th October 1921 became impossible and therefore the whole- 
agreement became void. The Lower Appellate Court’s. 
assumption that at the time they executed their bond they 
anticipated that the judgment-debtor would be convicted of a 

(2) ILL.R. 41 Cal., 50. (3) 3 B.L.T., 141, 
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‘criminal offence and be sentenced to imprisonment is not 
based on any evidence. 

I accordingly set aside the orders of the Courts below 
directing the appellants to pay the decretal amount and direct 
the Respondent to pay the Appeilants’ costs in this Court and 
in thé Lower Appellate Court. 





Before L. H. Saunders, Esq., 1.C.S. 
NGA TUN LIN v. KING-EMPEROR. 


Mr. R. K. Banerjee—for Applicant. 

Burma Village Act—Section 28. 

Held,—thata village headman is protected by section 28 of the Village 
‘Act to this extent, that he cannot be prosecuted for an act or omission 
‘punishable under section 10 of the Act or for an abuse of his powcrs similarly 
punishable, even though such act or omission or such abuse of power is 
punishable under the Indian Penal Code or some other law, unless the 
prosecution is instituted by order of or under authority from the Deputy 
Commissioner. 

4) 1 L.B.R, 336. 

‘The Complainant here accused four persons, one of whom 
-was a village headman, of illegally confining him and causing 
ihim hurt, offences punishable under sections 342 and 323 of the 
Indian Penal Code. The ‘Deputy Commissioner appears to 
have had an enquiry made into the conduct of the headman, 
and, upon the 30th of May, issued an order “refusing sanction.” 
This enquiry was initiated upon a report by the Magistrate to 
-whom the complaint had beet made that the action of the 
headman in confining the accused was, apparently, an abuse 
of his powers, punishable under section 10 of the Village Act 
or under section 342 of the Indian Penal Code, and the 
Magistrate thought that the sanction of the Deputy Commis- 
sioner was necessary. This view appears to have been 
:accepted by the Deputy Commissioner and upon his refusing 
-sanction, the Subdivisional Magistrate discharged the accused. 
An application was then made to the Commissioner of the 
Division who pointed out that no sanction was required for the 
iprosecution of avillage headman under sections 323 and 342 
of the Indian Penal Code, but at the same time held that 
sanction should have been granted and, apparently acting 
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under the powers conferred by ‘section 23 of the Village Act, , 
the Commissioner sanctioned the prosecution of the headman 
under those sections. Against this order the headman appears. 
to have applied in revision to the Local Government which 
recorded an order tothe effect that the Local Government 
“is advised that no authority has power to sanction or to- 
refuse sanction to a prosecution under section 342 of the Indian 
Code,” and the Lieutenant-Governor is therefore unable to- 
interfere in the petitioner's behalf. The Complainant then 
appears to have lodged another complaint under sections 323, 
342 and 504 of the Indian Penal Code against the same accused 
in the Court of the Senior Magistrate. The Senior Magistrate» 
after perusing the orders already passed, expressed an opinion 
that the orders of the Commissioner were not legal and could 
not be regarded as an authority to prosecute the headman, 
and hetherefore dismissed the complaint. The Complainant 
then applied in revision to the Sessions Judge who pointed out 
that no defence of acting under te Village Act could be urged 
in answer to charges under sections 323 and 504 of the Indian 
Penal Code, and that therefore no order or authority from 
the Deputy Commissioner was required so far as those charges. 
were concerned. The Sessions Judge then expressed an 
opinion that the order of the Deputy Commissioner was 
necessary for a prosecution for illegal confinement, and the 
Judge said that the opinion of the Legal Remembrancer who 
had been consulted by the Local Government had been over- 
ruled by the Government Advocate, who expressed an opinion 
that any order of a Deputy Commissioner giving or withhold- 
ing leave to prosecute could be revised by a Commissioner’ 
under section 23 of the Village Act ;and the Judge held that 
the order of the Commissioner reversing the order of the 
Deputy Commissioner refusing sanction was a good and valid 
order, and directed the Court to proceed to enquire into the 
chazge tinder section 342. Against this order the headman 
now comes to this Court in revision. There appears to have 
been a good deal of misunderstanding and confusion of thought 
on the part of the various officers concerned in dealing with 
this case. Section 28 of the Village Act provides that no. 
complaint against a headman of any act or omission punishaple- 
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under this Act shall be entertained by any Court unless 
the prosecution is instituted by order of, or under authority 
from, the Deputy Commissioner. As was pointed out by the 
Legal Remembrancer when he was consulted by the Local 
Government the Village Act says nothing about sanction of a 
Deputy Commissioner being required for a prosecution. 

The case of Nga Shwe Yi v. Crown (1) may be referred to. 
That was a case under the Lower Burma Village Act of 1889, 
but the wording of section 28 of the present Act is identical 
with that of section 19 of that Act, and section 10 of the present 
Act corresponds exactly with the first part of section 8 of the 
former Act. I agree with much of the criticism of Irwin, J.,in 
that judgment of the language of the Act, and I am not very 
greatly impressed by the arguments of the Judges who decided 
that case. At the same time there can be no doubt that the 

interpretation given by the majority of the Judges to section 
19, which corresponds with section 28 of the present Act, is in 
accordance iwith the ordinary practice and gets over the 
serious difficulty that, if the words of the section are strictly 
construed, they have no meaning and are superfluous. I think 
it must be taken therefore that a village headman is protected 
by section 28 of the Village Act to this extent, that he cannot 
be prosecuted for an act. or omission punishable under 
section 10 of the Act or for an abuse of his power similarly 
punishable, even though such act or omission or such abuse of 
power is punishable under the Indian Penal Code or someother 
law, unless the prosecution is instituted by order of or under 
authority from, the Deputy Commissioner. The wording 
is unfortunate because it must often be impossible to say 
whether a headman was acting or claimed to be acting in the 
exercise of his powers when he did the act complained of. It 
would appear to be the duty of a Magistrate to whom a 
complaint is made, if it is clear from the allegations of the 
Complainant that the village headman was acting ostensibly in 
the exercise of his powers to dismiss the complaint, ahdsimilarly 
to refuse to proceed with it if itappears in the course of the 
trial that the headman was exercising powers conferred 
upon him by the Act, even though he may have abused ‘those 


(1) 1L.B.R., 96. 


Nea Tox 
Lye. 


Kina- 
Eserurox, 


Maa Ton 
Lin 
* 
Kinc- 
Eurazor. 


Civil Appeal , 
Mo. 377 of 
xgat, dated 

id February 

1922, 


104 UPPBR BURMA RULIKGS. [ von. 


powers unless the Deputy Commissioner has authorised the 
Prosecution, 

As to the power of the Commissioner to institute or 
give authority to institute a prosecution which the Deputy 
Commissioner ha’ not instituted or authorised, it appears to 
me very doubtful whether the provisions of section 23 give ‘he 
Commissioner any such authority. The Deputy Commissioner 
is an executive officer who is presumably bound to obey the 
orders of his superior, and the correct procedure would 
apparently be for the Commissioner, if he considers that a 
headman should be prosecuted, to direct the Deputy Commis- 
sioner to institute or authorise his prosecution under section 
28 of the Village Act. 

Prima facie it doesnot appear that the village headman 
has any power to cause hurt to or insult another person and 
there appears to be no reason why the Magistrate should not 
enquire into the charges brought against the headman under 
sections 323 and 504 of the Indian Penal Code. 

As far as the charge under section 342 of the Indian Peral 
Code is concerned, it would appear that the headman must 
have beea acting under colour of his authority as headman, 
and I af of opinion that the correct procedure would be, if the 
Commissioner considei's that the headman should be tried, that 
he should direct the Deputy Commissioner to institute or 
authorise proceedings against him; in the absence of such 
institution or authorisation the Magistrate is debarred from 
entertaining the complaint in respect of the charge unde r 
section 342 by section 28 of the Village Act. 





Before H. B. MacColl, Esq., 1.C.S. 
MAUNG NYI MAUNG anp 2 v. MA NU. 


Mr. L. K. Mitter—for appellants, 
Mr. Maung Su—for respondent. 
Buddhist Law—Inheritance—Thwanokta son. 

The plaintiff sued for her mother’s estate and was opposed by her own 
children, who contended that she was debarred from inheriting because 
she had married for the second time in defiance of her mother’s wishes 
and there had consequently been a complete breach, which had never 
been healed, between her and her mother. 
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Held.—That though continued and persistent disobedience may dis- 
entitle a child from inheriting from his parents, a single act of disobedience 
however gross will not do so unless that act be an act of positive enmity. 

Il U.B.R. 97-01, page 169. 

Paras: 95, 96, 17, 18, 21, Ist Vol. U Gaung’s Digest. 

Menukye Dhammathat Book X, appendix. 

Book XII, section 47. 


The only point for decision in this appeal is whether the 
plaintiff-respondent Ma Nu is debarred by unfilial conduct 
from inheriting from her own mother Ma Shan. The defend- 
ant-appellants who contest her right to inherit, are her own 
children. 

It appears that, when they were quite small, the plaintiff- 
respondent, who had been divorced by her first husband 
Maung Tok Gyi, married Maung Min Gaung, a servant in her 
mother’s house and that Ma Shan was incensed at this mar- 
riage and turned the plaintiff-respondentout of herhouse. The 
plaintiff-respondent went and lived with Maung Min Gaung in 
the next house but one to Ma Shan’s house, whilst her children 
continued to live with their grandmother. !t is clear from 
the evidence in spite of the plaintiff-respondent’s assertion to 
the contrary that there was no reconciliation. Plaintiff- 
respondent frequently went to Ma Shan’s house but presumably 
to see her own children, because she was never seen to speak 
to Ma Shan. Ma Shan’s last illness lasted some time and the 
plaintiff-respondent was urged to go and see her but she 
refused and when Ma Shan died the plaintiff-respondent did 
not go to the funeral. It is thus clear that there was a com~ 
plete breach between the plaintiff-respondent and her mother 
which was never healed and the question is whether this is 
sufficient to disentitle her from inheriting. 

The principle that a child may be debarred from inheriting 
by unfilial conduct has been recognized in several cases but I 
have been unable to find a single case in which the conduct 
deposed to was held to suffice. In section 95 of U Gaung’s 
Digest, Volume I, it is laid down that a daughter, who has 
been given in marriage by her parents and who réfuses to 
conform to their wishes and repudiates her husband, is not 
entitled to claim any portion of the inheritance. .given 
by her parents to her brothers and other coheirs and that it is 
only those daughters who are amenable to parental authority, 
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that have a claim upon the family estate. The text from the 
Waru givenin section 96 runs: “The Rishi Manu has laid 
down that the son born of a daughter, who married a man 
disapproved by her parents, shall not be entitled to any in- 
heritance.” It might be argued that if such a grandson is. 
not entitled to inherit his mother cannot be either. I am not 
sure that the inference would be legitimate and it is often 
dangerous to draw conclusions from.a text isolated from its. 
context. The passage from the Manu given in the same sec- 
tion apparently refers to a daughter who is devoid of all 
chastity and it is possible that the text from the Waru quoted 
above as also the text from the Dhammathatkyaw which is. 
similar to it likewise refer to a complete want of chastity. 
This view seems to be borne out by the text from the Waru- 
linga, the remaining text given in this section. 

The meaning of the texts ‘given in section 95 is not very 
clear. They would seem to refer toa case in which parents. 
distribute their estate amongst their children in their life-time 
and to lay down that they may exclude from such a distri- 
bution a daughter, who repudiates the husband chosen by her 
parents. That.is not the same thing as saying that, when no 
distribution of their property has been made by her parents in 
their life time, such a daughter shall not inherit after their 
death. In the present case, though in their written statement 
the defendants-appellants alleged that Ma Shan had given 
them all her property in her lifetime, they failed to prove it 
“Moreover the breach between the plaintiff-respondent and her 
mother occurred not because she repudiated a husband chosen 
for her by her mother but because she married again without 
her mother’s consent or rather in opposition to her wishes. 

n Maung Te and two others vy. Ma Kyu and four others (1) the 
opinion was expressed that if a woman of full age married 
without her parents’ consent or against their will that would 
not suffice to disentitle her from inheriting. In the preseny 
case there was more than a marriage against her mother’s will, 
there was a complete breach between the plaintiff-respondent 
and her mother. 

In section 17 of U Gaung’s Digest, Volume 8, a number of 


texts arc given in which the six classes of sons not Sates to 
' (1) II U.B.R. 97-01, p. 169. 
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inherit are described. In most of these texts the dogson is 
described as a son who is disobedient to his parents but in the 
texts from the Dhamma and Manukye the dog son is described 
as a child who is disobedient to his parents and behaves like 
anenemy. In section 18 these six classes of children are 
described again. No text from the Dhamma is given in this 
section but in the text from the Manukye the fifth class’is 
described as children who are disobedient to their parents. 
Nothing is said about behaving like anenemy. A reference 
to the Manukye Dhammathat shows that the so-called texts 
given in sections 17 and 18 are not texts at all but summaries. 
The summaries however are substantially correct. The text 
on page 315 of Richardson’s Manukye runs “Children of a 
pair, either given in marriage by their parents, or who have 
come together by means of a go-between, or by their own 
mutual consent, who will not attend to the advice of their 
parents, but rebel against their authority, and conduct them- 
selves as enemies ; called thwanokta, because they are all like 
cogs.” The secord text occurs on page 319 and runs as. 
follows: “ Children who may justly be called dogs, whom it is: 
most difficult to advise and who heed not the express orders. 
of their parents. 

In section 21 of the Digest a number of other texts are 
given to the effect that the disobedient child shail not inherit. 
The extract from the Manukye is as follows: “Children who 
defy the authority of their parents and act contrary to their 
wishes or who use abusive language to their parents and lift 
their hands against them shall not inherit.”| The extract from 
the Amwebon is similar. I think these extracts may explain 
the difference between the extracts from the Manukye and 
Dhamma Dhammathatsand those from the other Dhamma- 
thats given in section 17 and also the difference between the 
two extracts from the Manukye given above. There are two. 
different cases. Both the child who behaves like an enemy by 
abusing and assaulting his parents or otherwise and the child 
who without behaving like an enemy is incorrigibly disobedient 
are debarred from inheriting. The case of the merely dis- 
obedient ‘child is elaborated in Book XII, Section 47, of the 
Manukye. The first act of disobedience is to be forgiven ; for 
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the second the child may be refused food and clothes; for the 
third he may be exposed to the heat of the sun; for the fourth 
he may be beaten with a split bamboo; for the fifth he may 
be punished by the taking back of property given to him and 
for the sixth by being turned out of the house. If after this the 
child continues to be disobedient and proves incorrigible he is 
debarred from inheriting but if he amends his conduct he may 
inherit. 

It is clear that a single act of mere disobedience however 


‘ gross does not disqualify, the disobedient child is to be given 


many chances of reforming. On the other hand apparently a 
single act of positive enmity may disqualify. When a dis- 
obedient child is said to be debarred from inheriting an in- 
corrigibly disobedient child is meant and this is the dog-child 
referred to in most of the texts in sections 17, 18 and 21, but 
the Manukye, Dhamma and Amwabon, Dhammathats describe 
another kind of dog-child namely, a child who absolutely 
behaves like an enemy towards his parents. In May Oung’s 
Burman Buddhist Law at page 238 the learned author says 
“It seems therefore that in order to exclude a son or daughter 
there must have been (1) some gross act of defiance or enmity 
or several acts of open disobedience or disregard of parental 
authority, (2) an irreconcileable breach in consequence of stich 
act or acts and (3) intention, clearly manifested, on the part of 
the parents to disinherit. In saying that a single gross act of 
defiance may, if the second and third conditions be fulfilled, 
.debar a child from inheriting, it seems to me that the learned 
author has gone rather further than is warranted by the texts. 

The plaintiff-respondent’s marriage :with her mother’s 
servant against her mother’s wishes was a gross act of defiance 
but in acting thus it cannot be said that she acted like an 
enemy ; it was to please herself that she married, not to hurt 
her mother. Further I do not think the evidence shows that 
the piaintiff-respondent bore her mother any ill-will. During 
her mother’s last iilness the plaintiff-respondent did not go to 
see her though she lived next door but one but the defendants- 
appellants’ witness Ma Sabe says that when she urged plaintiff- 
respondent to go to see her mother she replied that it would 
-only make her mother worse as she would think that the 
-plaintiff-respondent had visited her merely with a view to 
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succeeding to her estate. There is nothing in the evidence 
which conflicts with the view that it was Ma Shan who refused 
to be reconciled with her daughter and not vice versa. The 
refusal to attend the funeral is of no importance, it may well 
have been due toa proper’ pride, as had she attended it, the 
plaintiff-respondent’s neighbours would probably have attri- 
buted her attendance to a desire to inherit and not toa wish to 
pay respect to her mother’s remains. 

The texts which dehar an incorrigibly disobedient child 
from inheriting seem to refer to a child living with his parents 
and still subject to their authority not to an adult child like 
the plaintiff-respondent who had been married and had child- 
ren of her own. She was not subject to her mother’s authority 
and though in marrying Maung Min Gaung she defied her 
mother’s wishes her marriage cannot be regarded as an act of 
disobedience, as she was under no obligation to obey. As she 
has not been shown to be guilty of any act of enmity towards 
her mother I think the District Court was right in holding that 
she was entitled to inherit. 

There is one more point to be dealt with. ~The plaintiff- 
respondent admitted that one Maung Pyo had financed this 
suit under an agreement that, if plaintiff-respondent lost the 
suit, the costs should fallon him and that, if she won it, he 
should get half the/property she succeeded to. It is contended 
that on this account the suit is champertous and should be 
dismissed. 

I do not consider the suit a speculative one atall. The 
plaintiff-respondent undoubtedly had a natural right tosucceed 
40 her mother’s estate and the burden of proving that she had 
lost that right was om the defendants-appellants. But the 
question whether the plaintiff-respondent’s agreement with 
Maung Pyo is valid or not does not arise and therefore there 
is no question of champerty in this suit. 

The appeal is dismissed with costs. 
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Geil Second Before H. A. Brown, Esq., B.A., 1.€.S., Bar.-at-Law. 
ey MOHAMED v. ONA MOHAMED EBRAHIM anp 1. 


ada ca Mr, R. K. Banerjee—for Appellant. 

4) ar ‘ 

‘January Mr. S. Vasudevan—tfor Respondents. 
1922. Contract Act, Section 27—Restraint of trade. 


Held,—that an agreement by which one party agreed to sell beef for 
14 days only and goat8’ flesh for 15 days only in the month, and the other 
Party agreed to sell beef for sixteen days only, and goats’ fiesh for fifteen 
days only, the agreement to be binding for four or five years, is an agree- 
ment in restraint of trade within the meaning of section 27 of the Indian 
Contract Act, and is to that extent void. 

Held also,—that when the remaining terms of the contract cannot be 
severed from the terms in restraint of trade, the ‘whole contract is 
vitiated. P 

(1) LL.R, 29 Bombay, 107. (4) Bengal L.R. XIV, 78. 
(2) —— 18 Madras, 472. (5) I.L.R. 19 Cal., 765. 
(3) —— 1 Madras, 134. 

The allegation of the plaintiff-appellant in this case was that 
he entered into an agreement with the defendant-respondents 
whereby they agreed amongst other thirgs that the one 
party would sell beef for fourteen days only in the month, 
and the other party would sell for sixteen. It was further 
agreed that each party should sell goats’ flesh for fifteun 
days only inthe month. This agreement was to be in effect 
for four or five years. The District.Court in first appeal has 
held that this agreement is in. restraint of trade, and is 
therefore not enforceable under the provisions of section 27 
-o# the Indian Contract Act. That section lays down that 
“Byery agreement by which anyone is restrained from 
exercising a lawful profession, trade or business of any kind, 
is to that extent void.” Ihave been referred to the case of 
S. B. Fraser & Co. v. The Bombay Ice Manufacturing 
Company, Limited and others (I.L.R. XXIX Bombay, p. 107). 
I cannot find however that this case affords any help in the 
solution of the question- as it was held in that case that 
damages were being claimed for a part of the contract which 
was not alleged to be in restraint of trade, and the applica- 
bility of the terms of the section was not decided. No 
authority directly bearing on the question has been cited to 
me. Inthe case of Mackenzie v. Striramiah (I.L.R. Madras, 
‘9. 472, cited at page 140 of Pollock’s Contract Act, 1905, 
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edition), it was iaid down that “contracts by which a person 
precludes himself altogether either for a limited time or-over. 
a-limited area from exercising his profession, trade or 
business, not contracts by which in the exércise of his profes- 
sion, trade or business, he enters into ordinary agreements 
‘with persons dealing with him which are really necessary for 
the carrying on of the business,” are aimed ut by the section. 
In that case a contract had been entered into which contained 
a clause that all salt manifactured and stored by one party 


for a period of five years should be sold to the other party. _ 


~ It was held that this was not an agreement in restraint af 
trade. An agreement to sell to one person of necessity 
involves a negative covenant not to sell to another. But it 
clearly could not be contemplated by the Legislature that all 
agreements to sell should be therefore invalid. It can hardly 
however be held in the present case that the agreement not to 
sell meat for half the month was an agreement necessary for 
the carrying on of business. It was pointed out in the case of 
Oakes & Co. v. Jackson and another (Indian Law Report, 
Madras, Volume I) that it was expressly laid down by 
section 27 of the Indian Contract Act that ‘every agreement 
‘by which anyone is restrained from exercising a lawful 
profession, trade or business of any kind, is to that extent 
void’ and the only exceptions are those mentioned in the 
:section. And inthe case of Madhub Chander Poramanick v. 
Rajkoomar Doss and others (Bengal Law Reports, XIV, p. 76), 
it was held that by the provisions of section 27 it was intended 
to prevent not merely a total restraint from carrying on trade 
or business, bit a partiat-one. This decision was followed in 
the case of Nar Ali Dubash vy. Abdul Ali (LLL.R. Calcutta, 
Volume XIX, p. 765). An agreement by the plaintiff not to 
carry on the business of stevedore save with regard to four 
ships was held to be an agreement in restraint of trade within 
the meaning ofthe section. The view that the framers of the 
Contract Act intended to prevent a partial as well as a total 
restraint of trade is thus well supported by judicial authority 
and is in accordance with the terms of section 27. 2 
The clause which prevents each party from carrying on their 
trade for long periods at a time seems to me clearly to constitute 
an agreement in partial restraint of trade. Were it not for this 
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agreement either party to the agreement could sell his meat 
whenever he pleased, and his freedom of action in the matter 
is clearly restrained by the agreement. Nor can it Ibe said 
that such a clause was necessary for the purpose of trade. 
It may be that if the clause were enforced the parties to the 
agreement would have obtained greater profits, and the public 
would have sufféred. But quite clearly the trade of selling 
meat could be carried on at least as freely if there were no 
such agreement. I have been unable to find any reported case 
exactly:similar to the present one. But there is clear author. 
ity in favour of the strict interpretation of section 27 of the 
Contract Act, and I am of opinion that the agreement which 
is objected to in this case is an agreement in restraint of trade 
within the meaning of that section. 

The result is that, so far as the parties are restrained from * 
selling meat at all times the agreement is void, and the plain- 
tiff cannot recover damages for any breach of this agreement 
by the defendants. 

There are other terms in the contract between the parties, 
and the question therefore remains whether there bas been a 
breach of these other terms by the defendant, and ‘f so 
whether those terms are severable from that part of the 
agreement which is in restraint of trade. The breaches 
complained of in the plaint are— 

(1) failure.on the part of the defendants to buy the 
slaughter-house license for the slaughter of goats, 
(2) competition by the defendants with the plaintiff in 
buying the license for slaughter of bullocks, and 
(3) failure on the part of defendant to pay his share of the 
fees paid for slaughter-house -license for bullocks. 

The written agreement on which che plaintiff relies I find 
is somewhat difficult to construe. But I take it to mean that 
for'the year 1918-19 the plaintiff will buy the bullock and the. 
defendants the ‘goat slaughter-house license, and that each 
party will pay the other a share of the money paid for the 
license in proportion to the number of days inthe month on 
which he is to sell the beef or goats’ flesh. As regards the 
allegation that the defendants competed‘ with the plaintiff in 
bidding for the bullock-slaughter-house license I can find no 
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evidence. The third defendant admits that he did not buy the 
goat-slaughter-house license but says that there was an 
agreement that the previous year’s prices should not be 
exceeded, and that, although he bid at the auction, he failed to 
purchase because he was outbid by the brother of the plaintiff. 
The plaintiff admits that his brother purchased the license, he 
admits that the defendant bid for the license, he admits that he 
has himself since bought the license from his brother, and he 
admits that he was present when his brother bid and that he did 
not object to his buying. Jt seems to me very doubtful whether 
inview of these admissions he can claim any compensation now 
from defendants for their failure to buy. But however that may 
be, any loss he may suffer is so intimately bound up with the 
agreement to sell on specified days only, that I am unable to 
see how the two parts of the agreement can be separated. 
I do not understand the precise modus operandi of the parties 
or the exact connection between the purchase of the slaughter- 
house license, and the sale of meat in the bazaar. But 
apparently the amount to be paid by one party to the other for 
his share in'the fee was dependent on the number of days that 
party was to sell the meat. Ifthe agreement restricting sale 
by either party to so many days is void, then the whole 
agreement falls through. If the defendant had purchased the 
goat-slaughter-license, he would not have been obliged to 
restrict his sale of goat flesh toso many days in the month, 
and therefore would presumabiy not have been obliged to 
accept part payment of his license fees. The consideration 
for all the defendants’ promises consisted of the promise by 
the plaintiff amongst other things'to sell meat for a specified 
number of days only. It seems to me impossible to separate 
the different parts of the contract. A substantial part of the 
consideration for defendants’ promises to fulfil the contract has. 
failed. It is impossible to say that the consideration for the 
purchase of the slaughter-house license did not largely consist 
of the part of plaintiff’s promise which is of no effect. The vari- 
ous promises by the two parties are so interdependent that the 
fact that one large part of the contract is void must vitiate the 
whole. It is impossible in the circumstances to say what loss, 
‘if any, the plaintiff has suffered from the defendants’ failure to- 
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that; in agreeing to the clause for payment-of Rs. 500 asa 
penalty for breach of the contract, they intended that any 
specified penalty should be enforced for the breach of what was 
really an entirely different contract, namely, the contract 
intended without the important provisions as to the restriction 
of sale. 

The same remarks apply to the plaintif’s claim on 
account’of the defendants’ failure to pay the proportionate share 


“of the bullock slaughter-house license fees. 


Lam‘of opinion therefore that tle plaintiff's case must fail 
in its entirety. A further question has been raised as to which 
of the defendants, if-either, is liable on the contract. The deed 
purports to be signed’by the second defendant as agent of the 
first, but'the first defendant has repudiated his liability. It is 


* unnecessary however to decide on the contesting claims of the 
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parties on these points as | hold that the suit must in any 
case fail. 
I dismiss this appeal with costs. 





Before H. A. Brown, Esq., B.A., I.C.S., Bar-at-Law. 
MG: SHWE MYIN anp Five orHers v. MA NAING:anp 
TWO OTHERS. f 
Mr. N. M: Mukerjee—for Appellants. 
Mr. A. C. Mukerjee —for Respondents. 

Burden of proof—Mortgage amount, 

Heéld;—that when a pigintiff sues - for redemption of a usufructuary 
mortgage; and the defendant admits- the mortgage but claims that: the 
amount for which the mortgage was effected was a sum greater-than that 
alleged by the plaintiff, the burden of proving what was the actual amount 
rests-on the plaintiff. 

* (1)-1) U.BLR., 1892-96, 350. 

The: respondents: have beer given a decree for the 
redemption of a’ mortgage for Rs. 120. The defence was that 
the mortgage had already been redeemed by one of the 
co-heirs, and that the original mortgage amount was Rs. 220 
and not Rs. 120. Both the Lower Courts held that the 
burden of proof‘as to’ the amount of the mortgage-money 
lay on the defendant-appellants, and one of the grounds of, 
appeal in this Court is that in doing this the Lower Courts 
were'wrong. It'seems to me that ‘this contention on’ behalt 
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-of the appellants is well-founded. The plaintiffs are admittedly 
<out of possession of the land, and the burden of proving 
their right to possession clearly lies on them. They claim 
that they have that right on payment of Rs. 120, The 
defendants (assuming for the present that this is their only 
defence) admit that they have the right on payment of 
“Rs. 220. The mere fact that they admit a mortgage by 
itself leads to nothing. The plaintiffs could not succeed on a 
vague allegation that the Jand had been mortgaged by them. 
Their case must disclose a cause cf action on which a decree 
-could be passed, and obviously no decree could be passed 
for the redemption of a mortgage on a mere statement in the 
plaint that the land was mortgaged for an indefinite sum. 
Their cause of action is that they are entitled to possession 
of the land on the payment of a definite sum of money, and 
until they can establish that cause of action they cannot 
succeed. ~The defendants’ admission in this case is an 
admission in part only of the claim of the plaintiffs, and it 
seems to me clear that it can only be accepted asa partial 
admission. If the case rested on the pleadings only, all that 
would be established would be the right of the plaintiffs to 
redeem for Rs. 220. If they wish to redeem for a smaller sum 
it is for the plaintiffs to prove their right to do so. It is the 
plaintiffs.who wish the Court to believe in their right, and the 
burden of proof therefore rests on them under the provisions 
of section 103 of the Evidence Act. I have been referred 
‘on behalf of the respondents to the case of Ma Lon and three 
i Maung Myo (U.B.R. II 1892-96, page 350). In that case 
‘the plaintiff sued for the redemption of a mortgage, and the 
questions that arose were whether the land had been sold 
-or mortgaged, and ifthe latter for what amount. It was held 
that the plaintiff had established the mortgage, and that the 


burden of proving the amount of the mortgage debt lay on the , 


‘defendants as that was a fact which ought to be especially 
within their knowledge. This would at first sight appear to 
support the contention of the respondents in this case. But I 
think that the two cases can be distinguished. In Me Lon’s 
case'the mortgage was an ancient one, and documents existed 
-or had existed which in the ordinary course of affairs would 


Mc Suwse 
Myiw 


AND 5 v, 
Ma ¥ 


Mo Suwe 
Myin 
AND 5 v. 
‘Ma Nainc, 


116 UPPER BURMA RULINGS. [ von. 


have been with the defendants. Further, the matter in: 
dispute was not solely what was the amount of the originak 
mortgage-debt, allegations as to further advances were also in. 
question. In the present case the mortgage is alleged to have: 
been. an oral one, and to have taken place only eleven or 
twelve years before the filing of the suit The terms of the 
mortgage contract should be within the knowledge of the: 
plaintiff just as much as within the knowledge of the defendant.. 
It does not seem to me possible to hold that the amount of 
the mortgage debt was a fact specially within the knowledge 
of the defendants in this case within the meaning of section 
106 of the Evidence Act. And no question of further advances. 
arises. It is a well-established principle of law that if a 
plaintiff wishes to rest his case solely on the admission of a 
defendant with regard to a particular transaction, he must 
accept the admission as to that transaction as a whole. It is. 
not open to him to pick out such part of the admission 
as may be favourable to himself and to neglect the 
rest. On this ground -alone it seems to me that if the 
plaintiffs wish to rely on the admission of the defendants in 
this case they must accept the amount which the defendants. 
allege to be due. If Ma Lon’s case can be conside-7d as. 
authority for the contention now put forward on behalf of the 
respondents, then I venture to doubt whether it is good-law: 
to-day. There has been more than one unreported case of 
this Court of late in which the contrary view has been taken, 
It will be sufficient for the purposes of this appeal if I refer- 
to one such case only. In the case of Maung Thet Su v,. 
Maung Po Myin and one (Civil Second Appeal No. 251 of 
1921) the plaintiffs sued to redeem a mortgage. The defendant: 
admitted the mortgage,’ but pleaded that the mortgage- 
amount was Rs. 410, and not -Rs.-200 as alleged by the 
plaintiffs. It was held that no burden lay on the defendant. 
to prove the amount, and that as there was no evidence om 
the point the plaintiffs were bound to accept the admission of 
the defendant as a whole. That is clear authority for the 
view that the burden of proof in this case as to the mortgage- 
amount lay on the plaintiffs. I hold that the burden of 
proof has been wrongly placed in this case and that it. 
was for the plaintiffs to prove that the land was mortgagec. 
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for Rs. 120 only. The evidence adduced by the plaintiffs on 
‘the point is of very little value. The only admissible evidence 
-would appear to be that of Maung Po Wa who is the husband 
-of one of the plaintiffs. There is some evidence to show that 
sthe original ‘mortgagor stated that the amount was Rs. 120, 
but this was not a statement against his interest, and cannot 
tbe admitted in evidence.” The plaintiffs have in my opinion 
‘failed to prove that the amount of the mortgage-debt was as 
‘stated by them Rs. 120 only, and if they are to be allowed to 
wedeem at all they must pay the admitted sum of Rs. 220. 





Before L. H. Saunders, Esq., 1.C.S. 
RAM BILAS TARBENI RAM v. JAI SINGH anp 1. 
Mr. L. K. Mitter—for applicant. 
Mr. J.C: Chatterjee—for second respondent. 

Provincial Small Cause Courts Act--section 17. 

Held,—that the provisions of section 17 of the Provincial Small Cause 
‘Courts Act do not contemplate an application for a review of judgment 
being admitted unless, within the period allowed by law, there is a deposit 
in Court of the amount due from the applicant or unless security is 
‘furnished within that period to the satisfaction of the Court. 

(1) LL.R., 13 Mad., 178. 

(2) P. Record, 1894, XXIX, No. 108. 

(3) 1.L.R., 28 Ail., 470. 

(4) ILL.R., 82 Cal., 339, 

(5) 15 Cal., Weekly Notes, 102. 

46) 1.L.R., 18 Cal., 83. 

In Execution Case No. 100 of 1921 of the Small Cause 
‘Court, Mandalay, the decree-holder on the 3rd February 
:applied for execution of his decree by the arrest and 
‘imprisonment of the judgment-debtor. The judgment-debtor 
was arrested and produced in Court upon the 4th February 
(the date in the diary the 4th March appears to be a clerical 
error). The.judgment-debtor then pleaded poverty and the 

- Judge passed an order directing his release on furnishing 
security for the decretal amount. A bond was executed on the 
“7th of February and the judgment-debtor presumably was 
. released on ‘that date. After several adjournments on the 
226th of April 1921 the Judge directed the execution of the 
«decree against the sureties, whereupon, on the 29th of April, 
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bros zis an ‘application for review of this order was presented by 
RAM the sureties. On the 15th of May, the application was 
jis Sinon 2dmitted and notice was issued to the decree-holder for 
anpx. hearing on the 20th of May. On the 9th of May the decree- 
holder pointed out that the application for review had been 

filed without any deposit of the decretal amount. Notice of 

this objection was apparently sent to the sureties who were 

heard, and, on the 31st of May, they were directed to furnish 

security for the amount of the decree and a bond was 
executed on the 14th of June. The Judge then proceeded to 

dispose of the application for review and held that the order 

of the 26th of April 1921 directing ‘the sureties to pay up 

the decretal amount was not an order authorised by law and 

set it aside. Against this order’the decree-holder comes to 

this Court in revision, and the first objection is that the Judge 

of the Small Cause Court had no jurisdiction to entertain the 
application for review in view of the terms of the proviso 

to the first clause of section 17 of the Provincial Smali Cause: 

Courts Act. This clause requires that an applicant for a 

review of judgment shall, at the time of presenting his. 
application, either deposit in the Court the amount due from. 

him, or give security to the satisfaction of the Court for 
performance - of the decree or compliance with the judgment, 

as\the Court may direct. This objection was taken andi 
considered by the Judge of the Small Cause Court who held: 

that the terms of the proviso to section 17 were merely 
directory, that it does not lay down any rule as to how an- 
application whichis not accompanied by deposit or security 

is to be dealt with, and that the Court could exercise its 
inherent power and discretion in cases where the requirements 
of the proviso are not complied with. In a previous Order the: 

Judge had held that the provisions as to depositing the 
decretal amount or furnishing security were mandatory, and 

not merely directory, and that they formed a condition 
precedent and were to be strictly.construed. The Judge held: 
however that the Court having accepted the application for 

review would have, in the interests of justice, to permit the 
applicants. to deposit the decretal amount or give security: 

within a reasonabe m.T sovsttae as bfirsac 0° 
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opinion among the Courts in India as to the meaning of the 
proviso to section17. Inthe case of Ramasami v. Kurisu (1), 
it was held that the proviso to section 17 was merely directory, 
and that, as the Court did in that case require the costs 
payable on the decree to be’ paid before the review was heard, 


the intention of the section was fulfilled. In the case of © 


Muhammad Fazil Ali v. Karim Khan (2) a similar view was 
taken and it was held that the time for making the deposit or 
giving the security was extendible at the discretion of the 
Court. It was apparently held that, under the terms of the 
proviso, it was for the Court to direct whether the amount due 
was to be deposited or whether security was to be given. 
It seemed absurd to suggest that the applicant should come 
prepared to do either of the two; if he was not to be so 
prepared, he must wait for the direction of the Court, and 
it followed “ex necessitate rei” that the time must be 
extendible. This view however does not appear to have been 
taken by any of the other Indian High Courts. In the case of 
Jagan Nath v. Chet Ram (3), it was held that the deposit 
of the decretal amount or the furnishing of security is a 
condition precedent to the entertaining of an application to set 
aside an ex-parte decree under section 17 of the Provincial 
Small Cause Courts Act. The Court held that the applicant 
has the option either to deposit the amount of the decree in 
cash or give security. But if he elects to adopt the latter 
course, the security must be to the satisfaction of the Court 
and subject to the Court’s directions, and in either case it is 
incumbent on the applicant at the time of ‘presenting his 
application either to deposit the amount of the decree or give 
security. Inthe case of Jeun Muchiv. Budhiram Muchi (4) 
where an application was made for review without deposit or 
security but security was furnished two days later and within 
the period of 15 days allowed by the Limitation Act, the 
application for review was held to be in order, and it’ was 
explained. there and in the case of Basirudduin Mandal (5) 
that cases where security was furnished within the 15 days 
(1) LL.R.18 Mad., p. 178, 
(2) Punjab Record, ee Volume XXIX, No.1 


(3) LL.R,, 28 All., p. 47 LL L.R.82Cal., p. 939. 
(6) 18 Cal., Weekly Notes, p. 102, 
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allowed by the law of limitation were to be distinguished from 
cases in which no such security was furnished until after that 
period had elapsed, as for instance the case of Jogi Ahirv. 
Bishen Daygl Sirtgh (6). I think it is quite clear that the 
provisions of section 17 of the Provincial Small Cause Courts 
Act do not contemplate an application for a review of 
judgment being admitted unless, within the period allowed by 
law, there is a deposit in the Court of the amount due from 
the applicant or unless security is furnished within that 
period to the satisfaction of the Court. In this view of the 
case as there was neither any offer to deposit the money or ta 
furnish the security within 15 days and no security was in fact 
furnished until long after the period of 15 days had expired, I 
am of opinion that the Judge of the Small Cause Court had 
no jurisdiction to entertain the application for review and his 
order reviewing the order of. the 26th April of his Court 
must be set aside. The respondents will pay the cost of this 
application. During the pendency of this application it u.s2y 
be noted that the second respondent Biliram Sukul died 
and the applicant has made one Chotkan alias Brajroj his 
iegal representative. The learned advocate for the respon- 
dents denies that this perscn is legal representative of the 
deceased who he says left a wife anda son. The learned 
advocate for the applicant however says he is satisfied that the 
property of the deceased is in the possession of the person 
whom he has made legal representative and he is prepared to 
rely on this ground for making him legal representative. It 
is not necessary for this Court to decide this question at this 


_ Stage of the proceedings. 





Before L. H. Saunders, Esq., I.C.S. 
NGA PO THEIN v. MA ME SAN ann 1. 
Mr. Dutt—for Appellant. 
: Mr. A. C. Mukerjee—for Respondent.” 
Criminal Procedure Code—Section 489 or ctherwise—Maintenance 
of wives and children. 
Held,—that the jurisdiction of the Courts to grant a declaratory 
decree cannot be affected by the provisions of the Criminal Procedure 
Code relating to the maintenance of wives and children. 


(6) LL.R., 18 Cal., p. 88. 
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Held also,—that while the Civil Courts no doubt have no jurisdiction 
to cancel an order for maintenance or to grant an injunction against a 
Criminal Court, there is no reason why, the Civil Courts having issued a 
declaration, the party who has obtained it should not apply to the Crimi- 
nal Court, under the provisions of section 489 of the Criminal Procedure 
‘Code or otherwise for an order to stay the payment of maintenance. 

() LL.R, 18 All., 29. \2) ILL. R. 30 Mad., 400. 
(3) 1.L.R. 14 Cal., 276. 

The plaint in this case stated that the plaintiff had been 
required to pay maintenance for the second defendant as child 
‘of the first defendant. It denied that he was the father of the 
secend defendant and sought for a decree declaring that no 
maintenance was payable for the second defendant by the 
plaintiff. The defence was that the plaintiff was the father 
of the second defendant and it was also urged that the suit 
was not maintainable. The issues framed were :—Is the suit 
maintainable, and, should the plaintiff pay maintenance of the 
second defendant. The first Court gave the plaintiff a decree 
decloving that no maintenance was payable on account 
of the second defendant. This decree was reversed in appeal 
and the plaintiff now comes to this Court in second appeal 
under section 13 of the Upper Burma Civil Courts Regulation, 
The decree of the Lower Appellate Court is supported in 
this Court by the defendant-respondents on the ground that 
the suit was not maintainable, The case of Subhudra v. 
Basdeo Bube (1) was very similar to the present case. The 
mother of the child had obtained an order from the Criminal 
‘Courts directing the plaintiff to pay maintenance of the child. 
‘Thereupon the plaintiff brought a suit in the Civil Court and 
prayed among other things for a declaration that the child 
born of the woman was not begotten of the plaintiff and that 
the mother of the child had no right of maintenance. The 
Court apparently held that the plaintiff was seeking to set 
aside the maintenance order passed by the Magistrate and the 
relief asked for was a relief which a Civil Court could not 
grant; and a Calcutta case was quoted with approval in 
which it was held that “the decree of a Civil Court cannot 
-affect the order of the Magistrate even if the Civil Court had 
jurisdiction, which it has not, to make a declaratory order as 


(1) LL.R., 18 All., page 29. 
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to the paternity of the child in question.” In that case no 
reasons are given for that decision, But it was explained in 
the case of Deraje Maliga Naika v. Marati Kaveri (2) that 
the Judges treated ¢he suit as one in which the plaintiff sought 
to have the maintenance order set aside ; and it was explained 
by a Bench of the Madra. High Court that a Magistrate’s 
order for maintenance did not take away the jurisdiction of 
the Civil Courts, and there was no ground for holding that a 
suit claiming a declaration that a person who had been required 
to maintain his son by the Criminal Court was not the father 
of the son_was not ‘maintainable. In the case of Mahomed 
Abid Ali Kumar Kadar y. Ludden Sahiba (3) in which a 
Mahomedan had been ordered by the Magistrate to pay main- 
tainance to his wife, the Court granted a decree declaring 
that the relationship of husband and wife had ceased to exist, 
and it was pointed out that, although the Court. could not 
grant an injunction restraining the Magistrate from enforcing 
the order for maintenance, the plaintiff was entitled to. ask 
the Magistrate to abstain from giving further effect to his 
order in view of the finding of the Civil Court. It appears to 
me that.the view of the law expressed in these Madras and 
Calcutta cases is undoubtedly correct, and that the juris- 
diction of the Civil Courts to grant a declaratory decree cannot 
be affected by the provisions of the Criminal Procedure Code 
relating to the maintenance of wives and children. The Civil 
Courts no doubt have no jurisdiction to cancel an order for 
maintenance or to grant an injunction against a Criminal 
Court, but there is no reason why, the Civil Courts having 
issued a declaration, the party who has obtained it should not 
apply to the Criminal Court, under the provisions of section 
489 of the Criminal Procedure Code or otherwise, for an 
order to stay the payment of maintenance. Although the 
prayer in the plaint in the present case was ambiguous and 
the issue and finding of the trial Court were confined to the 
question raised by the prayer, I think there can be no doubt 
that the parties understood that the question for decision was 
the paternity of the child, and the decision of the Trial Court 
was based upon.a finding that the child was not the plaintiff's _ 
(2) LL.R., 30 Mad., page 400. (3) LL.R., 14 Cal., page 276. 


wv. ] UPPER BURMA RULINGS. 123 


child. With this finding the Judge of the Lower Appellate 
Court did not agree and the question now is which of these 
views was correct. The burden of proof was in the first 
instance upon the plaintiff, since his suit was bound to fail if 
he did not make. out a prima facie case. He went into the 
box and examined himself, as a witness and .swore he did not 
have any intercourse with the mother of the child and Had 
never acknowledged the child as his. The other witnesses 
were called to prove that one Aung Nyun had cohabited with 
the mother at about the time when the child might have been 
conceived. This man Aung Nyun was examined as a witness. 
He was not a witness in the criminal proceedings and the 
plaintiff accounted for this fact by saying that he was not in 
the village at the time when the criminal enquiry was held. 
Aung Nyun’s evidence was very unsatisfactory. He’ said he 
visited the first defendant as his wife for about two months. 
He once took her to his house and his elder sister refused to 
have her in the house. He therefore got Ko Ni to take her 
away. After that he did not visit her. He went away from 
the village and she gave birth to a child. He cannot say who 
was the father of the child. There does not appear to be any 
suggestion in the evidence of the plaintiff's witnesses that the 
first defendant was a women of loose character. Three 
witnesses were called to prove that when Aung’ Nyun took 
her to his house Aung Nyun’s sister objected and she was seat 
away, and another witness was called to say that about 4, 5 or 
6 years ago she saw Aung Nyun visit the first defendant. It 
appears to me that this evidence entirely fails to prove that 
the plaintiff was not the father of the child. It appears to me 
probable that Aung Nyun is not speaking the truth. His 
conduct was extremely callous. He does not say that he was 
the father of the child or that he was prepared to maintain the 
child, and even if it be assumed that the plaintiff’s witnesses 
established a prima facie case, it was clearly of the very. 
weakest. The first defendant went into the box and explained 
under what circumstances she went to live with the plaintiff, 
who built a house for her and who gave her money for her 
confinement and afterwards gave her small sums for the 
mainterance of the child. Two aunts of the first defendant 
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corroborated her and so did Maung Pauk Lu, a man of 58, a 
neighbour of the first defendant but not related to her and 
not shown to be in any way biassed. It seems to me impro- 
bable that the defence evidence was untrue or that if it had 
been untrue, the plaintiff could not have contradicted it. The 
first defendant was a cooly woman aud it was explained that 

she was prevailed upon rather unwillingly to consent to 
cohabit with the plaintiff on the lunderstanding that he would 
provide for her, and that he did so at least until the child was 
born, putting up a hut for her to live in, and it is difficult to 
believe that if this evidence was untrue, witnesses would not 
have been forthcoming to support the plaintiff and show that 
it was untrue. I think there is.no doubt that the Judge of the 

Lower Appellate Court has arrived at a correct conclusion 


cand the appeal must be dismissed with costs. 


Circular Memorandum No. | of 1922, 





From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
7 UPPER BURMA, 


To : 
ALL JUDGES AND MAGISTRATES 
IN UPFER BURMA,. 


Dated Mandalay, the 26th January 1922. 


The scheme printed below nas been drawn up by the Govern- 
ment of India to facilitate the decision of disputes as to the identity 
of Finger Prints. When such disputes occur, Courts will probably 
a0} well to take advantage of the arrangements provided by the 
scheme, 


By order, * 
C. B. AUBREY, 
Registrar. 


SCHEME. 


(1) In cases where the opinion of the local Finger Print Expert 
is disputed and a second opinion is demanded, a reference may be 
made to the Intelligence Bureau, Home Department, Government 
of India. This Bureau has under its control the Central Finger 
Print Bureau and all necessary technical and mechanical appliances 
especially photographic, which are essential in the case of blurred 
or indistinct finger prints, if a decision on scientific principles is to 
be reached. 

(2) Any such reference should be addressed to the Deputy 
Director, Intelligence Bureau, Home Department, Government of 
India, who is the sole officer authorised to receive or reply to such 
correspondence. ° 

(3) The Deputy Director will send the opinion of the Intelli- 
gence Bureau and where attendance in Court is necessary he wilt 
depute an expert to give evidence in support of the opinion given. 


(2) 


(4) Fees.—(a) In criminal cases and in cases in which 
Government isa party and the second opinion is demanded by 
Government no fee will be charged except the actual cost of any 
photographs that the Deputy Director may consider necessary ; 
(b) In criminal cases where only private parties are concerned and 
in civil and revenue cases, where a private party demands a second 
opiniona fee of Rs. 30 will be charged flus the cost of photographs 
(approximately Rs. 20) should the Deputy Director consider photos 
to be necessary. If in such cases personal attendance of any 
expert in Court is necessary the private party demanding the 
opinion will also pay the travelling allowances of the expert at the 
rates laid down in the Government Travelling Allowance Rules, 

(5) All fees so realised will be credited to Government. 

(6) The .Court in submitting a reference should state (@) 
whether the reference is made by Government or at the demand of 
a private party ; (b) what fees and expenses have been deposited in 
Court ; (c) whether the attendance of an expert is required. 

(7) In sending the opinion the Deputy Director will inform 
the Court of (a) the cost of photographs if any, (b) the name of the 
expert who will give evidence and (c) the cost of travelling allowance 
should the expert be required to attend Court. 


Circular Memorandum No. 2 of 1922. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
J UPPER BURMA. 


ALL SESSIONS JUDGES AND MAGISTRATES 
IN UPPER BURMA. 


Dated Mandalay, the 26th Janucry 1922. 


It has come to the notice of the Judicial Commissioner that 
there is some doubt as to whether transportation to the Andamans 
is at present in practice carried out. It has now been ascertained 
that deportation to the Andamans has ceased, and that no prisoners 
-sentenced to transportation are now being sent there. * 


By order, 
C. B. AUBREY, 


Registrar. 


Circular Memorandum No. 3 of 1922- 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA. 


ALL MAGISTRATES IN UPPER BURMA. 
Dated Mandalay, the 24th March 1922.. 


1, It has been brought to the notice of the Judicial Commissioner: 
that errors of procedure are still common in dealing with cases of 
Criminal Lunatics and persons believed to be of unsound mind, 
under Chapter XXXIV of the Criminal Procedure Code. All 
Magistrates are enjoined to familiarize themselves with, and strictly 
to observe, the provisions of the Criminal Procedure Code and the 
orders contained in the Upper Burma Courts Manuai applicable 
to Criminal Lunatics. Steps will be taken to ensure that where 
Magistrates neglect to observe these provisions, the matter will be- 
brought to the notice of the Judicial Commissioner. 

2. The J: udicial Commissioner desires to point out certain: 
respects in which the provisions of law are frequently neglected. It 
is found that cases are sometimes reported to the Local Government 
under section 466 (2) without any evidence having been recorded 
to show that offence alleged was committed. No Magistrate should: 
report a case of this sort to the Local Government until he is. 
satisfied that there is at least prima facie evidence of some offence 
having béen committed or some act having been done which would 
be an offence if the accused were sane. If there is no evidence of 
an offence it is obvious that the accused should not be dealt with as: 
a Criminal Lunatic, although it may be necessary to deal with him 
under the Indian Lunacy Act. 

3. In some cases, Magistrates omit altogether to record any 
finding in the proceedings and incorporate their findings in the letter 
forwarding the case for the Local Government’s orders. It is 
necessary to record in the proceedings themselves a finding that 
there is prima facie evidence of an offence and a finding of the fact 
of insanity. 

4. As regards remands to custody, paragraph 487 of the Manual: 
should be studied. When a case is reported to the Local Govern- 
ment under section 466 (2) of the Criminal Procedure’ Code, the 
proceedings should be sent direct to the Secretary to the- 
Government of Burma (vide paragraph 489, Upper Burma Courts: 
Manual). This report should for the present be made to the- 
Secretary to the Government oi Burma, Legislative and Judiciala 
Departments. 


(2) 


5. It is no longer necessary to refer a case under section 471 of 
the Criminal Procedure Code to the Local Government. 

6. Errors in the use of forms are also frequent, the wrong or 
ebsolete forms being used. The instructions in ‘paragraphs 486 to 
489 of the Upper Burma Courts Manual are explicit and should be 
carefully observed. nde . 

7. The above are only the principal mistakes that are found to 
occur but Magistrates cannot hope to avoid frequent errors in 
procedure unless they study the relevant provisions of the Criminal 
Procedure Code and the instructions in the Manual. 


By order, 
c. B. AUBREY, 
Registrar. 


Circular Memorandum No. 4 of 1922, 


From ; 
THE REGISTRAR, 


COURT OF THE JUDICIAL COMMISSIONER, . 
UPPER BURMA, 


To , , 
ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 24th March 1922. 


The following instructions issued by the Chief Court, Lower 
Burma, are reproduced for the guidance of Courts in Upper Burma, 
It is clear that the absence of a Medical Officer from hiz station 
may be attended with grave consequences to persons in need of 
medical aid and District Magistrates should see that, as far as 
possible, without sacrificing in any way the interests of justice, 
Medical Officers should not be called away from their stations to 
give evidence or when called away, should not be unnecessarily 
detained. : 


By order, 
c. B, AUBREY, 


. Registrar, 


The attention of the Honourable Judges has been drawn to 4 
number of cases in which Assistant and Sub-Assistant Surgeons 
have been unnecessarily summoned to give evidence in Criminal 
Courts. The cause of complaint is largely due to the failure of 
Magistrates carefully to observe and follow the instructions that 
have already been issued. The attention of all Magistrates is 
invited to paragraphs 253 and 254 of the Lower Burma Courts 
Paragraphs Manual and Sessions Judges and District Magistrates are requested 
828 and to see that these instructions are observed by the Magistrates 
328a, Upper subordinate to them in future. They should take notice of every 
ated failure to.obey the rules and in cases of repeated neglect they 
Manual. must report the Magistrates to this Court. ‘The following instruc- 

ohen are supplementary to those contained in the two pacagraphs 

cited. y ined 38: Fhe Pacagrapns 


(2) 


In cases where the trial Court sits at a station other than that 
where the medical witness is stationed he may, whenever the 
. case admits of it, be examined by a Magistrate at the place where 
he is stationed, but it depends on each case whether or not the 
trial Court can dispense with his appearance before it. District 
Magistrates must issue the nucessary instructions to their 
Magistrates. In simple cases where the medical evidence is 
practically formal, it will not ordinarily be necessary to summon 
the medical witness but where a full knowledge of the facts of the 
case is essential and were the medical witness must be examined 
in detail on points other than the mere description of injuries, the 
Magistrate who hears the case must usually examine the medical 
witness and. he must always do so in committal cases subject to 
the proviso to paragraph 127 of the Courts Manual. 

The medical witness should not as a rule be summoned or 
sent up by the police at the first hearing with the other witnesses. 
He should be called when most of the evidence for the prosecution 
has been recorded and when a charge is to be framed or after it is 
framed so that he can be cross-examined at once. . 

Magistrates should when possible arrange with the medical 
witness direct the hour and date of his attendance. The summons 
to a medical witness should state the time 2bout which he will be 
required and no unavoidable delay should cccur in examining him 
when he appears. As early notice as possible should be given 
to him if a case is postponed. When a medical witness appears 
in Court no adjournment should, save in very exceptional circum- 
stances be granted till he has been examined. As is indicated in 
paragraph 254 of the Courts Manual the evidence of a medical 
witness should if possible be taken before transfer or if this cannot 
be done it may be possible to take it “on commission” in his new 
station. 

In Sessions cases Sessions Judges should see whether the 
attendance of the medical witness is necessary at Sessions. It 
will usuaily be necessary but if his attendancé can be dispensed 
with, this should be one (vide paragraph 193, Courts Manual), 
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290, Upper 
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Paragraph 
328A, Uppe 
Burma 
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Circular Memorandum No. £ of 1922. 


From 3 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMI!SSIONER; 
UPPER BURMA, 


ALL JUDGES AND MAGISTRATES IN ; 
UPPER BURMA. 


Dated Mandalay, the 31st March 1922, 


It has been noticed that records of proceedings are often sent in 
envelopes which reach this Court in a dilapidated condition and 
without being fastened by a string. Attention is again drawn to 
the directions contained in paragraph 71 of the Upper Ex«ma 
Courts Manual, which should be strictly followed in future. 


By order, 
Cc. B. AUBRBY, 


Registrar. 
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child. With this finding the Judge of the Lower Appellate 
Court didnot agree and the question now is which of these 


views was correct. - The burden of proof was in the first * 


instance upon the plaintiff, -since ‘his suit was bound to fail if 
‘out a prima facie case. ‘He went into the 
Lexan himself as a witness and- swore he did not 
have any intercourse -with the mother of the child and had. 
never acknowledged ‘the’ child as his. , ‘The other witnesses 
were called: to’prove that one Aung. Nyun:had cohabited: with 
the mother at about thé time when. the child might have beet 
conceived. This man-Aung Nyun was: examined asa witness. 
He was.not.a witness in the criminal proceedings and ‘the 
plaintiff accounted for this fact by saying that he was net/in; 
the village at the ‘time: when the criminal enquiry was held. 
Aung Nyun's evidence was very, unsatisfactory. He said he 
visited’ the. first “defendant as his wife ‘for about two months. 
‘He once’took her:.to his. house ‘and his elder ‘sister refused'to 
have her: in thé: housé:--He' therefore got Ko Ni to take her 
away. After that fie’did not visit her. e-went away from 
the village and she gave birth to a chi ‘He ‘cannot say who 
‘was the father of the child.” There does not appear to be any 
suggestion in the evidence of the plaintiff's witnesses that ‘the 
first defendant was a” women of loose character, Three 
witnesses were. called"to prove that when Aung Nyun took: 
hér to his house Aung Nyun’s sister objected and she was sent 
‘away, and another witness was called to say that about 4,5 or 
6 years ago she saw Aung Nyun visit the first-defendant, It 
appears to me that this evidence entirely fails to prove that 
-the plaintiff was not the father of the child. It appears to. me 
probable that Aung Nyun is not speaking the truth. His 
conduct was extremely callous. He doés not say that he was 
the father of the child or that he was prepared to maintain the 
child, and evenifit-be assumed that the plaintiff's witnesses 
established a prima facie case, it was clearly ‘of the very 
weakest. The first defendant went into the box and.explained_ 
under what circumstances she went to live with the, plaintiff,. 
who . built a-house for her and°who. , gave her _money, for, 
confinement and afterwards gave her small sums fo nm 


the, 
child. ‘Two: aunts of the .first defendant; 
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‘corroborated her and so did Maung Pauk Lu, a man of 58, a 
neighbour of the first défendant but not related to her and 
not shown to be in any way biassed. It seems to me impro- 
bable that the defence evidence was untrue or that if it had 
been untrue, the plaintiff could not have contradicted” it. The 
first defendant was a cooly woman and it was ‘explained that 

she was prevailed upon rather unwillingly to consent to 
cohabit with the plaintiff on the understanding that he would 
provide for her, and that he did’so at least until the ‘child was 
born, putting up a hut for her to live in, and it, is difficult to 
believe that if this evidence was untrue, witnesses would not 
have been forthcoming to support the plaintiff and show that 

“it'was untrue. T think there is no doubt that the Judge of the 
Lower Appellate Court has arrived at a correct conclusion 

and the appeal must be dismissed with costs. 








_ Cont pal 


ee si, MAUNG NB DUN ano ONE’ v- MAUNG CHO ano SIX. 


Béfore H. A. Brown, Esq., B:A.,1.0.S., Barrister-at-Law. 


Fea dlls Mr. D. Dusi—for Appéllants, 
Mr. L. K. Mitter—for Respondents. 

Indian Limitation Act—Articles 113, 148 and 178. 

Held,—that the Article of the Scheduleto the Limitation Act agplléaste 
in a suit to enforce an award depends cn the nature of the relief sought— 
if theawardis to the. effect that the defendants shali hold the land as 
usufructuary mortgagees for a definite sum, and the plaintiffs sue’for 
redemption, the Article of the Schedule applicable is Article 148. 

(1) LL.R. 16 All, pd 
2) Civil Second Appeal No. 980 of 1920. 
{g) 11 U.B.R., 1897-01, p. 446. 

oe (4) LL,R. 33 Cal., p. 881. 

The appellants’ case in the Trial-Cou:t, where they were- 
plaintiffs, was that they had mortgaged the land in suit to the 
first three defendants in about the year 1264. Inthe year 
1907. (1268-69) they sued to redeem the mortgage for Rs. 115. 
The mortgage was admitted, but the defendants contended 
that the amount of the mortgage money was Rs. 208. The 
matter was referred to the arbitration of one Mating Ni, whe 
led that the mortgage sum shouldbe treated as ‘Rs. 145; 
d the defendants should keep the land for another three 

Various defences ‘were raised to the suit, but into 
bis not nedessary-at this stage to go. The Trial ‘Court 
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tion’ ‘Act ‘Applicable. was Article’ 178... The District Court Mat 
confirmed -the ord. r “of the® Trial: Court on appeal, but no. 














tion. \ct applicable. The. plaintiffs - have = 
Court: in’Secund appeal, and it ‘seems to® 
mist be: allowed: . Article 178° clearly. 
id: not. file.an. applica tion + 
c 5 Court. Ti ey br ‘ght’ a regular Suit for: 
1 Fem iE oft 







a St ‘Onan award. Tt 
is fox the rédemp orth E to‘exist by’ the 
award. T'dealt witha a in-my, judgment 


award’ the pédiod: of limitation -woilld © be detar mined ~by the” 
snature of the relief sought. J. see no reason for altering - 
that view. Ina reported. case oF this: Court. (Ma Pon 
and onev. Maung San Baw; U.B.R., II, -1897-01, p. 446) the 
arbitrators had_awarded, certain land to-’one of the parties 
on the payment: Of; a: certain sum: .It.was held that the 
Article of the. Limitation Act applicable ‘was Article 148. 
In ‘the case of Bhajahgri Sha Banikyay..Behary Lal Basak 
4 ‘of the''plaintiff had been 
e-of land, ; It was held - 
was not a ‘suit for fe 
























ses: of the | present: ‘appeal it mist be taken“as established. 
That being'so the result of the award was to give. the’ ‘defendants’ 
atitle to possession for three years'at least, as imortgagees, and 
: plaintiffs.a title to the equity of redemption; t the amdunt tor 
aid being Rs. 145:_ It: would be entirely unreasonable td 
‘he plaint:to mean. that it was the intentio: the partias” 
é arbitrator thatthe, previous rights of the mortgagors 
$0 seriously:curtailed that, if they did not redeem 
ina period of thiee years, they. ‘should Tosesall® right to 
em. According to the plaint—and.the facts stated ‘in the 
‘plaint must for the present.be taken as true—the dispute was 
only.as to the amount of mortgage "money, -and.wall:that the’: 
‘arbitvator decided was what that-should be, and that there 
should be noredemption for’ another three years. It is not 
alleged in the plaint that the arbitrator gave only a limited time. 
tor redemption, ‘but that he decided that when redemption was. 
effected the money to be “sliould be Rs“ 145. ‘The result of 
the award was therefore ither to effect a new mortgage; or to* 
fix © the ‘amount’ due’ urider-the old mortgage as Rs. 145. Ta 
‘either,case the’ suit is one for the redemption of amortgage, and 
wheth sr the’date of the | original mortgage or of the arbitra-_ 
tors award be taken’ as’-the ‘starting: point, the suit is well 
within the ‘period of sixty years. allowed _by athe iprovisions . 
of Article 148.0f the Limitation Act: ‘Atits, present stage.at, 
: af ny. rate the. Trial Court? was not in my opinion: justified 
dismissing the suit on the:score of limitation.~ I set aside the: 
decrees of the Lower Courts, and direct that the case be. 
imitted. to’ the file of the Triai Court, and be. tried in the 
‘ordinary way and decided by that Court after the framing of, 
+ necessary issues. The appellant may.be- given a refund 
of the Court Fees paid by him-in this Court and the Lower ; 
A late Court, and the nest: of his costs in those two Courts 
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Before H. E. MacColl, Esq., 1.C.S. 


388 
KING-EMPEROR v. NGA THA SHWIN. Pam ht el 
Criminal Procedure Code, Section 557, May 1922. 


A practising advocate who had been appointed an Honorary Magis" 
trate, was disallowed by the Township Magistrate ‘and Honorary Magis- 
trates to practise before them. 

Pointed out—that section,557, Crimiaal, Procedure Code, debarred the 
advocate from sitting as a Magistrate in the Honorary Magistrate’s Court, 
not from practising in that Court or the Township Magistrate's Court. 


The order prohibiting. Maung Po Sein from practising is 
of course wrong. Section 557, Criminal Procedure Code, 
does not forbid a pleader to practise in any Court tut forbids 
him to sit as:a Magistrate in certain Courts: If Maung Po 
Sein practises in the Honorary Magistrate’s Court or in the 
Township Magistrate’s Court, within whose jurisdiction that 
Court is, he is debarred from sitting as a Magistrate in the 
Honorary Magistrate’s Court. ° 








Before H. E, MacColl, Eag., 1.0.8. 
KING-EMPEROR v. NGA SEIN anv FIVE. . 


Burma Village. Act, 1907; Section ig. 
#eld,—that the disobedience bya villager of an order ofa headman 
to rernove to another site is ‘not an-offence. punishable under section 19, 


Burma Village Act, 1907. 
“This case has been referred by the Sessions Judge of 


Mandalay with the recommendation that the convictions and 
sentences be set aside. 

” hirteen villagers have at one trial been convicted under- 
section 19, Village Act, for refusingito obey an order given 
them by the headman to remove-to another site, which had 
been provided for them and have been fined Rs.5 each. The 
conviction is badin more Ways than one. In the first place 
supposing t that the disobedience of this'order.was an offence 
each of the: villagers committed a ‘separate offence and the 
foint trial. was illegal:: In the second-place the Magistrate did 
not explain: to 
which they were accitsed, ‘as he was’ required to do by section 
242, Criminal: Procedure Code ; to merely tell them that they 
were accused of an offence punishable under section 19, Village 
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~ Act, was not a compliance with the provisions of that ‘section. 
Lastly if the Magistrate had attempted to really explain the. 
_ particulars of the offence of which they were accused he would 
have seen that the facts alleged did not constitute any offence. 
Section 19, Village Act, provides for the punishmentof persons 
who contravene the provisions of sections 17 and 18. Section 
7 prohibits persons from huilding any house, hut orenclosure 
‘or from taking up his residence in a village-tract of which he 
ds not a resident without the permission of the. headman, and 
‘section 18 prohibits the establishment of a new village or 
‘group of houses without the permission of the Deputy Com- 
missioner. It isnot alleged that these villagers did any of 
thes> things. 
The convictions and sentences are set aside and it is 
directed that the fines, if paid, be refunded. 


Before H. A. Brown, Esq., B.A., 1.C.S., Barrister-at-Law. 

MA NGWE PYU anv THREE v. MAUNG PON SAING. 

oe. Mr. .S. Ganguli—tor ‘Appellants. 
Mr. Maung Su—tor Respondent. 
Upper Burma Land and Revenue Regulation—Effect of oral 

‘ allotment’ of State wasie land by a Revenue Officer. 
° Held,—that the mere oral allotment of State waste land by a Revenue 
Officer, unagcompanied by delivery of ‘possession, gives no title to that land 
&\eniorceable in a Civil Court, to a person who has never been in possession 

“a8 against the person actually in possession. 

The plaintiff-respondent Maung Pon Saing and one Maing 
*Po Mo, deceased, were brothers. The appellant MA Ngwe Pyu 
3s a widow ‘of Maung Po Mo. The case for the plaintiff was 
‘Phat in the year 1273 certain land was allotted by revenue 

officials to various villagers,and the land in dispute was obtained 
by Maung Pon Saing and Maung Po Mo jointly. Pon Saing 
and Po Mo cleared the land and worked it together for three 
~years, and the plaintiff then allowed his brother to mortgage 
it to others in the year 1276. 
- The: plaintiff now sues for possession of half the land. The 
‘ond; third and fourth defendants are the persons how in 
[ ion of the land. The defence is that-the land was 
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allotted to Maung Po Mo alone, and that it was subsequently. -M4 Now 
sold by him to the second, third and fourth defendants. The 
Trial Court found that it was not proved that the land had been __, 
allotted to the brothers jointly or been worked by them jointly, a 
and therefore dismissed the suit. The District Court in appeal 
found that the allotment had been proved,and that that being so, 
it was immatéryial whether the piaintiff worked the land or not. 
A decree was given to the plaintiff. The defendants have now 
-come to this Court in second appeal. One of the grounds of 
appeal is that the procedure adopted by the District Court was 
Grregular. It appears that/after the appeal had been heard in 
that Court certain revenue proceedings were called for and 
referred to. This procedure was certainly irregular, If fresh 
-evidence were to be considered, ‘the parties should obviously at 
deast haye had a chance of being heard about it. But the point 
does not appear to me to be of much importance, because ¢ven 
if the revenue records were admissible and had been properly 
put into evidence, I do not think that thé finding of the Distric 
Court was justified. ..The learned District Judge has held: 
i see no good reason for questioning the soundnes: 
conclusion—that the land wat “allotted” by the Collector to” 
Maung Pon Saing and Maung Po Mo jointly. It appears:that 
in the year 1911 a tract of new land was being opened out and 
awarded to different villagers*by a Special Collector. In the 
neighbourhood of the land in disputeé'there was not enough Jand 
to give a separate piece to each applicant, so the applicants 
‘had to apply in pairs, and Maung Pon Saing and Po Mo 
formed one pair. But all this happened some ten years before 
the suit was filed.’ The plaintiff is admittedly out of 
possession of the land now, and has admittedly been out of 
‘possession for some eight years. I fail to see how the mere 
fact that the land was “ allotted” in the names of two persons 
jointly by the Collector some ten years ago gives any present 
title to one: of these two “persons. So far as I can gather no 
written documents wei'e given to the successful applicants for 
land in 191f. ‘Their names ‘were simply recorded in the 
revenue maps,. and they were told that they might work. Rules _ 
for i the disposal of State waste lands are laid down in Chapter 
“VI of the ‘Rules in the Upper Burina Land Revenue Manual. 
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*These rules describe what conditions may be attached fo. 
leases, and Chapter IX prescribes that such leases shall be in 
. writing. No lease was therefore given in the present case 
under these rules, and I am unable to see what title passed to 
Maung Pon Saing simply by having his name entered in the 
map. The orders of the Collector simply amounted to this,. 
that if the applicants worked on tke land and obeyed the 
‘ordinary rules they would not be disturbed in their working. 
of the land so far as Government was concerned. . The land 
being Stateis actually owned by Government. It is not proved,. 
and is indeed highly improbable, that Government had any 
intention to make over such a permanent title to the land 
regardless of the question whether the allottee worked the 
fand or not. Nor can I see that the allotment gives-any title 
to one of the allottees to be able ten years later, without having. 
occupied the land at all, to claim as against the persons then im 
possession. I am quite-unable to hold that the mere “ allot- 
ment” of the land in the joint names of Pon Saing and Po. 
Mo ten years ago gives Pon Saing any right, which can be- 
enforced. now in a Civil Court, against the persons actually in 
possession. The decision of the’second issue as to the alleged’ 
working of the land jointly ‘by the plaintiff and Po Mo. 
therefore becomes of considerable ‘importance. The Trial. 
Court has found that the plaintiff has not proved the alleged. 
_ joint working, and I see no sufficient reason for holding this. 
finding to have been wrong: Maung Pon Saing himself says. 
that he and his brother worked the land for three years after 
the allotment. He called three withésses to support his story. 
"Of these the one witness U Sa Gu, who was a thamadi at the 
time.cf the allotment, and appears to be-an. impartial and. 
reliable witness, knows nothing about the working of the land. 
though he himself obtained a neighbouring plot. And this. 
“witness says that although the allotment was made in the names. 
of the two men, Po Mo was the only one of the two actually 
present at the time. - Of the other two witnesses for the plain- 
© tiff Maung Pon Kaing is the plaintiff's brother, and Maung Tha 
© Sin a young man who at the time of the allotment .was only a. 
“boy of about 15. Maung Pon Kaing says that Pon Saing and 
EP Mo cleared the plot the'first year, and worked it the second 
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{in this he disagrees with the plaintiff who says that he worked 
f6r three years). Maung Tha Sin says that he cleared part of - 


the land at the request of Pon Saing, and that he saw Pon 
‘Saing working a portion of the land the next year. But it 
appears from his -cross-examination that this witness is very. 
vague indeed as to what land it actually was that Pon Saing 
worked. And that is all the evidence as to title that thé plain- 
tiff has brought. Admittedly the land has now been out of his 


possession for eight years. Admittedly eight years ago Maung 


Po Mo was allowed to mortgage the land, and to deal with it 
in faet as though it were his own. Something more than such 
vague evidence as to previous possession is required to esta- 
blish title against persons'who have had eight years of peaceful 
‘possession. The name .of the: plaintiff did appear as joint 
‘owner in the revenue maps at one time. That was a natural 
reeult of the allotment. But it does not appear there now. 
‘The land now stands inthe names of the second, third and 
fourth defendants, and no satisfactory explanation of this fact 
thas been offered by the plaintiff. 

I am not satisfied that the plaintiff has established any 
present title in the land in dispute as against the persons in 


«possession. I note that on his own confession he does not 


-appear to have been. ‘entitled ‘to the relief he asked for. He 


admits that the land-Was*mortgaged to the second, third and: 


fourth defendants with his consent. That being so he was 
bound by that mortgage, and cannot turn them out of half or 


-.any other portion of the land without paying off the mortgage 


-débt. But it does not seem tome that the plaintiff has esta- 
blished any title at all. 

I set-aside the dec“ee of the District Court and réstore 
that of the Trial Court dismissing the plaintiff's suit. The 
plaintiff will pay the-costs of the defendant-appellants 
throughout. >. 
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Before H. A. Brow, Hag., BA. 1.CS., Batriiter-at-Lavw,, 
MAUNG SO v. DEVIGYAN. 


Mr. J. N. Basu—tor Appellant. 
Mr. R.K. Banerjee—tor Respondent. 


Code of Civit Procedure—Order XXI, rules 58 to G—Héscution, 
Of décrae—Distinction between attachment of land, and attachment 
of tha equity cf redemption. 

- Held,—that the equity of reccmption is < substantial right which can 
be attached afd sold in execution of a decree. But when such attachment 
and ale takes place, the auction-purchaser merely steps into the shoes of 
the judgment-debtor, and acquires no greater rights than those of the 
Judgment-debtor. He cannot be put into possession of the land in’ 


execution proceedings, if the judgment-debtor had no right to immediate: 
possession. 


11 U.B.R., 1897-01, p. 505. 


932, 





The respondent Devigyan obtained a decrée against one 
Ma Kauk Te,-and in execution of that decree in Civil Bxecution 
No, 119 of 1921 of the Township Court of Pakékku, he applied 
fot warrant of attachment of two pieces of land, Holding Nos~ 
68 and 69 of the year 1913-14. This application for execution 
was filed on the 28th of May 1921, and on the 15th July the 
present applicant U So applied to the, Court for’ removal of 
attachment on one of the pieces of land, plot No. 159, cor- 
responding to Holding No. 69. 

Ordérs. were passed by the Township Judge on this: 
application on the Sth of August. The filiding was that the land 
was under mortgage to the applicant for a period of three 
years and was in possession “of the applicant, and that the! 
redemption could riot be allowed within three years. The 
attashment was therefore removed. The respondent then filed 
another application to execute his decree in Execution Case 
Nob. 109 of 1921. In that application; ke mentioned thé same 
two holding numbers and stated: that “they were under 
mortgage: to the applicarit U~So, the! mortgagors being his: 
judgment-debtor and two others. And he asked’ to have the 
share of his judgment-debtor’ in the’ fight of redemption 
attacked. The applicant again. ADI ied- for removal of* 
attachment. The.Township J udge, afte ming issties which 
were unnecessary, attempted to decide a number of points. 
which could not'be:decided in the proceedings before him. He 
‘found that it would be another year before the period within 
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which redemption was forbidden for one piece of land would 
€xpire, and that this piece of land should not be redeemed. until 
Ist April 1923. He also said that a third of the other. 
holding might be redeemed at once, and that the applicants 
would get one-third of the miortgage-money. He finally 
rejected the applicant’s application. 
- The question as towhen the mortgage of the land can be 
. redeemed does not and cannot arise in the proceedings before 
the Township Court. Admittedly all that the decree-holder 
wished to attach was the judgmentdebtor’s right to redeem. 
On attachment and sale of the judgment-debtor’s share in the 
equity of redemption the auction-purchaser would acquire the 
right, title and interest of the judgment-debtor and nothing 
more. If, as appears to be the case, the judgment-debte+ was 
one of the three mortgagors, the auction-purchaser would step 
into her shoes, and have all her rights as one of the three mort- 
gagors. But the mortgage was one and cannot be divided." 
That was clearly explained in the case of Maung Tun U and 
another v. Maung Pe and two others, Upper Burma Ralingss 
1897-01, Volume II, page 505. Under the provisions of section 
91 of the Transfer of Property Act, any one of the mortgagors , 
or any one else having interest in the land, could redeem the 
whole mortgage, but none of the mortgagors could redeem 
one-third of the mortgage-by paying one-third of the mortgage- 
amount as the Township Judge appears to think. The auction- 
purchaser would, as I have said, be actually in the same _ 
position as the mortgagor Ma Kauk Te. He would have the 
right that Ma Kauk Te would have to redeem the whole 
mortgage for the whole sum. Of course after he has redeemed, 
his rights in the land would be subject to the rights of Ma 
Kauk Te’s co-heirs. just as, Ma Kauk Te’s rights would have 
been. But thatis not a matter which could possibly be gone 
into in the miscellaneous proceedings. What the decree-holder 
can attach is Ma Kauk -Te’s right, title and interest in. the 
equity of redemption. ~ Itcis immaterial whether redemption 
could be made : at-once, or whether the mortgagor would have 
to wait ‘until the -period of three years had expired. The 
equity. of redemption, even though redemption cannot be had” 
at’ once, is ~still a substantial right which is. capal le OF 2 
attachment and sale. _ Possession of the land cannot be given 
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(@ So” ‘in-execution in any case. The auction-purchaser will merely 


step into the shoes of the judgment-debtor, and he can-no 
more ask the Court to give him possession of the land or any 
part of it, than the-judgment-debter could have done. A 
considerable. amount of time has been wasted in the Trial 
Court over these proceedings. At first sight it would appear 
as though the application for removal of attachment should 
have been at once dismissed, but the wording of the application 
in execution leaves me in some dowbt in this matter. The 
application asks for the attachment of the right of redemption 
of Ma Kauk Te’s share, which suggests that what was wanted 
was the attachment of a right in some definite portion ‘of the 
land. ‘In viewof the finding of the Township Court it-appears 
tome that the applicant had some justification to fear that the 
attachment would interfere with his rights. And although It 
is difficult to understand precisely what the effect of the 
Township J udge’s orders are, it would appear that his intention 


* was to allow the immediate sale of a right to demand 


possession of one-third of one of the holdings on payment of 


a proportion of the mortgage money, and to allow no ‘Sale at 


all for the present of the right of redemption as regards the 
remainder. I hope I have made it sufficiently clear that this 


* ig all wrong, and that what could be attached was the right of 
.redemption in the whole land, and that the decree-holder could 


proceed to the sale of that right at once: Further, that in no 
event can the Court in execution proceedings in this case give 
possession of any part of the.Jand.° It is not the land 
that has been attached, but the right of redemption. If the 
auction-purchaser after purchase wishes to exercise that right, 
and the mortgagee in possession does not consent, the 


+ auction-purchaser’s only remedy would be by separate suit, 


He cutild not obtain possession of any part_of the land in 
execution of this decree. 

‘In the circumstances . of the case “the most appropriate 
order for me to pass would ‘appare! ly ‘be to set aside the 
orders of the Trial Court and to direct hat the-attachment be’ 
allowed of Ma Kauk Te’s right, title ‘anc avast in the equity 
ot redemption of the whole land. 

“ Objection has been taken that the matter was res judicata. 
Tdo not think that this objection can be sustained. In the 
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-first place there has been no decision in a suit,and the Mapy 
provisions of section 11 of the Civil Procedure Code do.not Deviavan. 
therefore apply, and in the second place what the!decree- holder 
had attached in the earlier proceedings was the actual land, 
what is attached now is the equity of redemption, a very’ 
different matter. 

I set aside the orders of the Township Judge, and direct 
that attachment be allowed of the right, title ‘and interest of 
the judgment-debtor, Ma Kauk Te, in the equity of redemption 
of the whole land. The parties will bear their own costs in 








‘both Courts. oy, 
ae Before H. B. MacColl, Esq., 1.C.S. Cheil and 
MAUNG CHIT U o..MAUNG THA KU anv ONE. Bin. 
Mr. N.M. Mukerjee—tor Appellant. i Gee 
Mr. D. Dutt—for Respondents. pleat 


Civil Procedure Code—Order XXI, Rule 5. 

A applied for execution of a decree which he alleged he had obtained in 
a suit the proceedings of which had been destroyed when the Court 
House had been. burnt down. 

H.1d,—that before execution could be ordered the ‘contents of, the 
Aecree or judgment must be satisfactorily proved by secondary evidence. 

Question whether a fresh suit would lie discussed. 

Woodroffe and Ameer Ali’ vil Procedure Code, 2nd Edition, p. 94. 

In 1919 the Respondents sued the Appellant for ejectment 
from a piece of iand. The suit was contested and itis said to 
have been decided on the Ist INovémber 1919. The Court 
House was burnt on the 18th November 1919 and with it, the 
record. No appeal was filed and no steps were taken by either 
side until the 26th January 1921 when the Respondent Maung 
Tha Ky alone applied for execution saying that a decree had 
been passed in his favour. - He prayed that the Appellant might 
be ejected from the land and that he might be arrested and 
imprisoned for failuré to pay costs, which he said amounted to 
Rs, 26. The Appellant contended that as in other cases in 
which the record had been burnt fresh suits were instituted, 
that course: should also be taken i in this case. The Township 

“ Judge held an® enquiry with a view to finding out what the 
decision in-the suit had been and then without coming to any. . 
‘exact findiag’ on the point directed Maung Tha Ku to be put 
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in posséssior: of the land and later had the Appellant arrested 
and imprisoned for failure to pay costs, though there was iio 
evidence-what the costs amounted to and not a single witness. 
had stated that the Appellant had been directed to pay them. 
The ‘Appeliant appealed unsuccessfully and has now come up 
on second appeal. , It is urged that the decree must be proved 
by secondary evidence and that there is no-such evidence on 
the record. For the Respoadent Maung Tha Ku it is urged 
“that on the authority of Must Nazur Banoo v. Hossein Ali 
Khan cited on page 94 of Messrs. Weodroffe and Ameer Ali's. 
Civil Procedure Code, 2nd Edition, a fresh suit for possession 
of the land would be barred and that if the provisions of section 
91, Evidence Act, have not been strictly complied with a fresh 
decree can be prepared from the materials on the record and 
executed, There is another ruling cited on the same page of 
the same book, viz., Ranee Emamum y. Hurdyal Singh in which 
it was held that in such circumstances a2 fresh suit would lie. 
Both these cases. are said to be reported in the Weekly 
Reporter of 1864 but unfortunately there seems to have. been: 
a misprint because I have been unable to trace these c ses. 
“The Appellant does not admit that it was decided that he shoud. 
give possession of the land to Maung Tha Ku or that he should 
pay costs. . If it be impossible to prove what the decision was, 1. 
“am not sure’ that a fresh suit would not. lie. , It could only be 
barred under section 1, Ciyil Procedure Code, and for that 
Section to’act as a bar I think it might reasonably beheld that 
“theve must have been an effectivé decision. and that what. was 
<an effective decision would depend-upon circumstances. 
Suppese for instance that at the time a Judge Pronounced 
judgment no one was present.and immediately afterwards the 
Court House and record was burnt and the Judge perished in 
the fire. In such a case no ne could know what the decision 
had been and the decision would ‘be ineffective. The point ~ 
however does not arise in this ‘case as a fresh suit has. not b2en 
brought. It is clear that if. the ‘Respond t Maung Tha Ku 
swishes to obtain execution of the décree w: ‘says he has 
“obtained he thust prove the-contents 
‘Oily dé.so by means of secondary ad: there is no. 
secondary. évidence of the decree on the record. Noiié of the 
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witnesses profess to have seen the devree. There isin fact 
110 evidence that a decree was ever drawn up and seeing that 
the record was burrit twelve days after the day om which judg- 
ment ig sald to have been prtmouniced it is not at all unlikely 
that no decree ever was drawn up. The Township Judge has 
mistaken the nature of the evidence required. Statements of 
persons who merely heard judgment pronounced were not 
admissible in evidence and as ainxtter of fact none of the 
witnessés tated that they had heard the judgment réad out. 
What was required was an oral account of the contents of the 
judgment or decree by some one who had read the one or the 
other. If any credible witness who read the judgment or the 
part of the judgment which contained the decision can depose 
to what he read, 2 decree can be. drawn up now. There is 
~ nothing in the Civil Procedure Code to prevent that. A decree 
must agree with the judgment andif a decree be drawn up. 
which does not agree with thejudgment it can be amended. As* 
I ave said there isno evidence that a decree was drawn up. “If” 
such a -econstruction of the judgment or decree, if there was. 
one, bt now attempted great care will have to be exercised to 
see that there is no defect as regards the description of the land. 
There is another aspect of the case that may require ~ 
consideration. * ea * bd * 
It may be that either party has a righi to require the Court'to 
draw up a decree as there is no evidence that a decree has ever’ 
been drawn up. In that case the Court might have to treat the 
suit as still pending. _ 1 express no opinion on the point. The* 
Respondent Maung Tha Ku applied for execution of a decree, 
which he alleged entitled: him to certain relief. He further 
alleged that one Maung Kya Bwin was a joint decree holder 
with him but Maung Kya Bwindid not sign the application 
for execution nor has he joined with Maung Tha Ku in contest- 
ing this appeal. The Courts below altogether overlooked the 
provisions, of O. XXI, ¢. 15; which made it more than ever. 
necessary to prove the exact contents of the decree, which is 
~ alleged to have been passed; before ordering execution, ‘I do 
not. think therefore that a remand. should be ordered If 
Maung Tha:Ku or he and Maung Kya Bwin jointly are able to 
prove what is required there is nothing to prevent him or them” 
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from making a fresh application for execution. If they are 
unable to prove the contents of the decree or judgment, they 
must be left to take what remedy may be open to them and on 
that point I refrain from expressing: any definite opinion. If 
they suffer they have only themselves to blame for not having 
taken immediate steps when they heard of the burning of the 
Court House. 

Maung Tha Ku failed to prove that he was entitled to the 


“relief which he claimed and the ordérs of the Courts below 


are accordingly set aside and his application for execution is 
dismissed with costs in all three Courts. 


Before H. BE. MacColl, Bsq., 1.0.8. 
U THIRI v. MA PWA YI. 

Mr. N. M. Mukerjee—for Applicant. 
Criminal Procedure Code, Section 188. 
Held,—that a father cannot evade the statutory obligation placed upon 
him by section 488, Criminal Procedure Code, to maintain his child by 
pleading that he is a Buddhist Monk. 

(1) 1 U.B.R., 1910-13 90, 

‘This is an application to revise the order of the Head- 
quarters Magistrate of Ménywa directing the applicant to pay 
thé respondent Rs. 2 a month for the maintenance of his 
illegitimate child. ‘ 

The’ applicant is a Buddhist monk and an enquiry into this 


matter was held by the Buddhist Ecclesiastical authorities, 


‘The board of enquiry consisted ‘of a Gainggybk, two Gaingéks, 
and two Gaingdauks. One of the Gaingéks declined to express 
any opinion. The other ‘and: the Gaiagék. found that the 
applicant Ihad had sexual-intercoursé*with‘the respondent. 
‘The two Gaingdauks ‘corsidered that this was not proved. 
Apparently nothing further was done and the applicant 
“Of colirse the Magistrate 
‘was not in any way bound. by the rest f thistetquiry and on 
evidence taken before him‘hefound % that the applicant 
had had sexual intercourse’ with n lent ‘and was the 
father of her child. One of the “gro ds on which revision is 
sought i is that it was not legally established that the. applicant 
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* * 
was the father of the respondent’s child. It is not necessary 
for me to go into the evidence in detail, it suffices to say that 
no reasonable man after reading the evidence would come to 
any other conclusion than that the applicant had had sexual 

" intercourse with the respondent a great many times. Thereis 
nothing whatever to suggest that the respondent ever had 
sexual intercourse with any other msn and the finding that the 
applicant was the father of the ohild was justified.. The 
contention put forward by the applicant that the father of the 
respondent’s child was another monk—a contention supported 
by totally’ irrelevant depositions of a prostitute and her. 
souteneur—was contemptible, 

Next it is contended that the applicant is not liable to 
support the child, even though it be his, because he isa 
Buddhist monk. He cannot get rid of his statutory obligation 
in that way; the Criminal Procedure Code must override his 
personal law, if it conflicts with it. As a matter of fact his 
own witness U Wunna says that on a Buddhist monk 
having sexual intercourse he ipso facto becomes a layman. 

Finally it is contended that the applicant; being a Buddhist 
monk, himself lives on ciarity-and consequently has not means 
with which to maintain. a child. The amount which the 
applicant has been ordered to pay is Rs.2.a month. He admits 
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that he owns a camera worth Rs. 110 and that he is an able- . 


bodied man. It was held in. Mi Tha v. Nga San BE (1) thatthe 
presumption was that an able-bodied man had sufficient means 
to; support his child as well as himself and that it was for him 
to provetine contrary and the meaning of the word “ means” 
was considered. There is no doubt that the applicant can pay 
Rs. 2 a month for the maintenance of his child if he chooses to- 
doso. If he cannot do it in any other way, it is his duty to 
throw off the yellow robe and work. 
The application is dismissed. _ 
(1) 1 U.B.R,, 1910-13, 90. 


Circular Memorandum No. 6 of 1922. 

2 From ; 
" THE REGISTRAR, 

COURT OF THE JUDICIAL COMMISSIONER, 


‘ eas, UPPER BURMA. 
To 


ALE MAGISTRATES IN UPPER BURMA, 
. a Dated Mandalay, the 13th June 1922. 


Paragraphs 903.to 910 of the Upper Burma Courts Manual 

™ tosedl (Classification of Civil Records) have been revised. 
civ Judicial The rules for the preservation and destruction of 
Records. these records in paragraphs 961 to 966 have also been 
revised. With a view to guiding Record-keepers in 

applyi..g the rules, the Judicial Commissjoner, Upper, Burma, has 
caused to be drawn up for this purpose the schedule hereto annexed 
showing the classes and descriptions of records and the periods for 
which they are to be preserved. 2 
The records of Courts of Small Causes or of Courts exercising 
the powers of a Court of Small Causes are provided for at the foot 


of the schedule. 
A copy of the schedule. pasted on card-board, should be hung 


ap in each record-room. 
By order, 


C. B. AUBRBY,- 
Registrar. 


(2) 


=sS8CHBDULB SHOWING THB PERIODS FOR WHICH JUDICIAL 

-“RECORDS IN CIVIL COURTS (OTHBR THAN COURTS OF 

SMALL CAUSES OR COURTS INVBSTED WITH SMALL CAUSB 
COURT JURISDICTION") ARE TO BE PRESERVED. 


< Nots—The periods prescribed Below are to be reckoned trom the date of the final decree ororder 
ig the cate, phich decree or order is that ofthe Court of Firat Ins-ance if there le. o,ePpeal, os 
Court of Final Appeal, in the event of one or more appeals. The Word “suit,” ""oase,” oF 
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S 3 ia evidence.| record, 
(1) a Jo @) - +3) (4) 
Class I.—Records of — e 
(a) suits and cases affecting immoveable : 
property including suits for foreclo- 
sure, redemption, or sale, with the 
exception of cases on an application 
for removal of attachment ; suits in 
which any question relating ‘to a'title 
to land or to some interest in land, as 
between parties having conflicting |} years | 12 yeare | For ever. © 
claims thereto, is in issue; : 7 
(b) suits in reapect of the. succession: to j| - 
an office, or tc establish or set-aside.|\° 
an adoption, or otherwise to esta: 
blish the status of an individual; —. | 
¢) suits relating to publig.trusts, chari- ||~ 
ties or endowments’ and any ‘pro- 
ceedings ancillary to such suits. 
Class I TRecords of the. following suits and 
cases, except such of them as affect” 


veable property:— . ~ 
(a) ig “guits and cases for probate ‘and 
letters-of-administration and for: fhe 
revocation of the same ; 
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was the father of the respondent’s child. It is not necessary 
for me to go into theevidence in detail, it suffices to say that 
no reasonable man after reading the evidence would come to 
any other conclusion than that the applicant had had sexual 
intercourse with the respondent a great many times. Thereis 
nothing whatever tc suggest that the respondent ever had 
sexual intercourse with any other man and the finding that the 
applicant was the fathek of the vhild was justified. The 
contention put forward by the applicant that the father of the 
respondent’s child was another monk—a contention supported 
by totally irrelevant depositions of-a prostitute and her 
souteneur—was contemptible. 

Next it is. contended that the applicant is not liable to 
support the child, even though it be his, because he isa 
Buddhist monk. He cannot get rid of his statutory obligation 
in that way; the Criminal Procedure Code must override his 
personal law, if it conflicts with it. As a matter of fact his 
own witness U “Wunna. says that on a Buddhist monk 
having sexual intercourse he ipso facto becomes a layman. 

Finally it is contended that the applicant, being a Buddhist 
monk, himself lives on charity and consequently haS not means 
with which to maintain a child. The amount which the 
applicant has been ordered to pay is Rs.2 amonth. He admits 
that he owns a camera worth Rs. 110 and that.he is an able- 
bodied man. It washeld in Mi Tha v. Nga San E (1) that the 
presumption was that an able-bodied man had sufficient means 
to support his child as well as himself and that it was for him 
to provethe contrary and the meaning of the word “ means” 
was considered. There is no doubt that the applicant can pay 
Rs. 2 a month for the raaintenance of his child if he chooses to 
doso. If he cannot -do it in any other way, it is ag duty to 
throw off the yellow robe and work. 

The application is dismissed. 

. (1) 1 U.B.R., 1919-13, 90. 
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Before HA. Brown, Esq., B.A., 1.C.S., Barrister-at-Law. 
MAUNG LU GALE ano THREE OTHERS v. MAUNG 
LU PO ano TEN CTHERS. 
Mr. 4, C. Mukerjee—for appellants, . 
Messrs. Tha Gywe and Aiyar—for Respondents. . 
Buddhist Law—Partition of inheritance—Sections 229 and 238 of the 
Digest—Mesne profits—Code 0, Civil Procedure, Order VII, Rule 2 

Held,—that although children have a right under the rules in section 
229 of the Digest to claim partition of the estate of their parent on his or 
her death from their surviving step-parent, they are not bound to exercise 
that right; if the estate remains undivided, then on the death of the 
surviving step-parent afresh cause of action arises, anda claim may be 
made against the children of the step-parent under the rules in section 
288; anda claim so made is not barred by limitation simply because the 
parent of the step-children making the claim died more than twelve years. 
before the filing of the suit. The suit remains a suit for partition of-an 
estate, notwithstanding the’ fact that the plaintiffs claim possession of the 
whole of their parent’spayin property, andno share in the rest of the 
estate. In such a case if the plaintiffs are in possession of no part of the 
estate, they may claim mesne profits from the date when the defendante. 
refuse to make over possession. 

Held further that the provisions of rule 2 of Order VII cf the Core of 
Civil Procedure do not apply to a case where mesne profits are claimed 
only from datt of institution of the suit. 

(1) LL.R.15 Bom., 416. 

The plaintiffs-respondents are the children and grand- 
children of Maung Kyauk Ke and Ma Ka, deceased. Ma Kadied 
many years ago, and some years after her death Maung Kyauk 
Ke married Ma Thit. Ma Thit had been married before and 
had children by her former marriage. She also had children 
by Maung: Kyauk Ke. The appellants-defendants-are children 
by the two marriages of Ma Thit. Maung Kyauk Ke died 
about the year 1264, and Ma Thit inthe year 1281. The 
plaintiffs claim that the land in suit was the ancestral property 
of Ma Ka, and sue for possession of it, and for mesne profits. 
The facts may now be taken practically to-be undisputed, In 
the Trial Court the plaintiff Maung Po Thit only was examined 
as a witness, and the parties apparently agreed to accept what 
he stated as true. In any event,no evidence of any sort is 
brought to contradict his evidence. He is old enough to have 


_ personal knowledge of the history of the land, and his statement 


may be accepted to the effect that the land in ‘suit..was the 
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ancestral property of Ma Ka. It may also’ be avcepted’ from 
his statement that Ma Thit left on her death, besides the land, 
certain joint properties of her marriage with Maung Kyauk Ke. 
Both the Lower Courts have given the plaintiffs a decree for 
possession of the land and for mesne profits, and the priricipal 
ground of attack taken against these decrees in this Court is 
that the suit was barred by limitation. It is contended on 
behalf of the appellants’that the ciuse of action arose on the 
death of Maung Kyauk Ke which occurred considerably more 
than twelve years before the filing of the suit. The plaintiffs 
might, had they so wished, have sued Ma Thit and her children 
for partition of the estate in accordance with the rules laid 
down in section 229 of volume I of the Ex-Kinwunmingyi's 
Digest. But they did not do so, and the question for decision 
is whether a fresh cause of action arose on the death of Ma 
Thit, and whether they weré entitled now to sue for partition 
in accordance with the rules laid down in section’ 238. It is 
contended on behalf of the appellants that from the very 
nature of the suit it is clear that Ma Thit is not a joint owner 
of the property with the plaintiffs. If she were her children 
_ would be entitled toa share in the property. The plaint as 
drafted does lend some colour to this contention. *The plaintiffs 
do not in their plaint ask for partition at all. They state that 
the land in suit was the ancestral property of Ma Ka, and they 
claim that they are entitled to it exclusively. They do mention 
certain other property which they say ‘belonged to their 
parents, but they do not make it clear in their plaitit what 
their claim is with regard to this property. Their suit does, 
therefore, at first sight appear to be a suit for the possession of 
certain property which they claifn to be theirs entirely to the 
exclusion of Ma Thit’s children, and they. jake no claim what- 
ever to partition of any property. In spite, however, of the: 


form in which the plaint is'drawn up, it would appear that the © 


suit is in reality a suit by the plaintiffs to establish the rights 
accruing to them under section 238 of the Digest. They have 
subsequently waived any rights théy may have to any°of the 
rést of the property. And in fact it is doubtful whether under 
the rules laid down in that séction they would have any right 
to a claim to any of the property other than such property as- 
wis hrought by their father to the marriage with Ma Thit. So- 
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meron ue long.as a Burman Buddhist husband and wife are alive their 
eB: property from whatever source derived forms one estate, in 
which all member's of the family have an interest; but which is 
under the control of the husband. and wife. If one of the 
couple dies and the surviving ‘partner marries again, the 
property is ordinarily treated as the property of the second 
marriage during the continuance of that marriage, and forms 
one estate together with property acquired during the second 
» marriage. It is only on the death of the surviving spouse of 
the first marriage'that the manner in which the property is 
acquired becomes important. The rules laid down in section 
229 provide for the partition of what is treated as one estate 
in such an eventuality. Similarly when, after the death of the 
common spouse, the surviving widower or widow retains the 
‘property still intact and no partition takes place, the Dhamma- 
thats appear to contemplate the estate as still one estate only. 
It is only when the claim to partition is made that the 
importance of the manner in which the property is acquired 
arises. It appears to me therefore that, although unde> the 
rules set forth in section 238 the children of the first marriage 
obtain the whole of the property of the first marriage, and no 
share in the rest of the property, they are still suing for a 
partition of an estate.” And in this case although the claim is 
for the sole possession of certain land, the suit is nevertheless 
in €Ssentials 4 suit for partition of an estate in which both the 
plaintiffs and the children of Ma Thit have a joint interest. 
In this view of the case the right to claim partition on the 
death of Ma Chit under the rules in section 238 arises 
independently of any right that may have arisen on the death 
of Maung Kyauk Ke. The plaintiffs couic, if they had chosen, 
have 'sued for -a- partition of the property on the death of 
Maung Kyauk Ke. They did not do so, and the estate still 
remained an undivided family estate in which all the various 
heirs had rights vested or unvested. The estate having 
remained undivided a new cause of action arose on the death 
of Ma Thit. .It is suggested that the provisions of Buddhist 
. Law cannot override the provisions of the Statutory Law of 
‘Limitation, but itdoes not appear to me to be a question of 
overriding sucha law. If the plaintiffs are to be considered as 
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suing for a distributive share of the property of their father 
within the meaning of Article 123 of the First Schedule to the 
Limitation Act, the shar for which they sue did not become 
payable until the death of Ma Thit and-therefore limitation did 
not begin till then. What they are suing for is a share 
of the undivided estate left with Ma hit in accordance 
with aright which accrued to them only on the death of 
Ma Thit. Any claim théy might have made to a share in their 
father’s estate on his death may be barred by limitation, But 
the Buddhist Law gives them a right to share in the. family 
estate left with Ma Thit on her death, and it is that right which 
” they are now suing to enforce. On the death of his father an 
orasa son is entitled to claim one-fourth of the property. But 
if he does not exercise that right and his mother does not 
die till more than twelve years after the death of his father, 
I do not think it would be suggested that he was barred by the 
law of limitation from claiming a share of inheritance on the 
death of his mother. Similarly I see no reason why the failure 
of the plaintiffs to exercise their right to partition on the death 
ef their father should debar them from claiming an entirely 
separate right on the death of Ma Thit. Extracts from avery 
large number of Dhammathats are quoted in section 238, and 
in not one of these extracts is there any suggestion that the 
rules as to partition there laid down are in any way dependant 
on which of the partners of the last marriage died first. It is 
not suggested that the children only of the last surviving. 
parent can claim. It appears to me that the Dhammathats 
contemplate the case in which the family property is asa 
matter of fact kept undivided until the death of the last of the 
parents, in whatever order they may have died. I am of 
opinion that the cause of action in the present case arose only 
on the death of Ma Thit and that the suit was not barred by 
limitation. As regards the share which the plaintiffs are 
entitled to claim I do not understand it to be seriously 
contended that the law has beén wrongly interpreted’ by. the: 
Lower Courts. The majority of the Dhammathats quoted in 
section 238 including the Manugyé lay down that if there is 
joint property of the last marriage the children of the firet 
martiage each take the property brought by their- parent 


Mavxe Lo 
Gata, 


ead 
Mayxa ke 
7 


uauné'Lv 
_ Gate" 


Bal 
Mavxa' Lo 
Po. 


144 UPPER BURMA RULINGS. [-von. 


to the subsequent marriage. In one or two passages it is laid 


‘down that if one of the parents brings no Property to the 


second marriage, then the children of the other parent by his 


. or her first marriage do not get all the property brought by 


that parent to the second marriage. But the authority for this 
ruleis slight. The great*majority of Dhammathats lay down 
that the rule which has beer. followed in the present case 
should be followed if there is property of the last marriage. 
I am_of opinion therefore that the plaintiffs have rightly 


been given a decree for possession of the land in suit. 


The question remains whether the plaintiffs should have 
been given a decree for mesne profits. The term “ mesne 
profits” is defined in section 2 (12) of the Code of Civil 
Procedure as “ those profits which the person in wrongful 
possession of property actually received or might with due 
diligence have received therefrom, together with interest on 
such profits . . . .” Inan ordinary suit for partition the 
question of mesne profits can hardly arise. Where there is 
property in possession of both sides, and the Court has to.ad- 
judicate as to how this property is to be partitioned, it can hardly 
be said that either party is in wrongful possession of any of the 
property. But in the present case there is no allegation that 
the plaintiffs are in possession of any of the property belonging 
to the estate, and if the finding that they are entitled to the 
jJand in dispute be correct, then they were entitled to possession 
as scon as they filed the suit. The plaint in the present case 
does not say from what date mesne profits are claimed. But 
presumably. they claim mesne profits only from the date of 
institution of the suit. In any case they do not appear to 
have established their right to any such profits prior to the 
institution. If from the date of institution the plaintiffs were 
-entitled to possession, then they were entitled to the usufruct 
ofthe land from that date, and in refusing to allow the 
plaintiffs to have possession the defendants must be held to 
thave'been in wrongful possession. The plaint set forth that 
the four appellants are in possession of the property, and this 
js not denied in thé written statement. It is not and never 
has been the case for the appellants that they were willing 
to make over that possession: when required. They-still claim: 
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that they are entitled to retain possession. I see no reason 
therefore to interfere with the order for mesné profits from 
date of institution of the suit. But it does appear to me that 
the order as passed by the “Trial Court is wrong. Under the 
provisions of rule 12 of Order XX of the Code of Civil Procedure 
‘the Court may include in the decree fog possession a decree 
directing an enquiry as to rent or mesne profits from the 
institution of the suit until the delivery of possession to the 
decree-holder, the [relinquishment- of possession by the 
judgment-debtor with notice to the decree-holder through the 
Court, or the expiration of three years from the date of the 
decree whichever may occur first. But the question cf mesne 
profits cannot now be decided in execution. +After the enquiry 
has been held a final decree has to be passed under the 
provisions of the second clause of rule 12. 

It is objected that under the provisions of rule 2 of Order 
‘VI of the Code of Civil Procedure, when a claim is made in a 
plaint for mesne profits, the plaint should state approximately 
the amount sued for. But it does not appear to me that this 
rule ca‘: apply to a case where mesne profits are claimed only 
from date of institution of the suit. It is obviously impossible 
to’state even approximately the amount of such mesne profits, 
as that depends entirely on the period that may elapse between 
the date of institution and the delivery of the land. This was 
the view'taken jinder the old Code in the case of Ramkhrishna 
y. Bhimabai (I.L.R. Bom. XV, p. 416). The procedure to be 
adopted in dealing with claims for mesne profits has been 
considerably altered in the new Code, and such matters can 
no longer be dealt with in execution. But the wording of rule 
2is notigreatly altered in the Code of 1908, and i: must be 
presumed that the plaintiff is not required to perform an 
impossibility. The decree passed by the Trial Court appears 
to me ito be substantially Soregst) Yand to need amendment 
only ir: form. 

lalter the decree of the Lower Courts into a decree. for 
possession of the land in suit and for an enquiry under the 
provisions of rule 12 (1) (c) of Order XX’ of the Code of Civil 
Procedure as to the mesne profits accruing from.date .of 

_institution of the.suit. . After completion of the enquiry-th 
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Trial Court will pass a final’ decree in accordance with the 
provisions of rule 12 (2), for such mesne profitsas may be 
found to be due from that date. 

The appellants will pay the plaintiffs their costs through- 
out. 


a 
Before H. A. Brown, Esq., B.A., 1.C.S. 


RAMJAN KHAN v. MARIAN BIBI. 
Mr. D. Dutt—for Applicant. 
Mr. R. K. Banerjee—for Respondent. 
Guardians and Wards Act, 1890—section 19—Appointment of 
Sather ac guardian of person of minor. 

Held,—that if the parties are not European British subjects the Court 
caraot appoint or declare the father of a minor to be guardian of the person 
of the minor under the Guardians and Wards Act. If the fatheris living and 
not unfit to be guardian no appointment or declaration as to the person 
of the minor can be made. If he is unfit to be guardian, it would clearly 
not be proper to appoint or declare him. The father should probably be 
regarded in ordinary cases as the natural guardian not requiring appoint- 
ment, 

(1) IL. U.B.R., 1892-96, p. 412. 
(2) L.B.R., Vol. 5, 133. 
» 38 Mad. 807. 





» Vol. 8, 212. 

The appellant Ramzan Khan is the father and the respond- 
ent Marian Bibi the mother of the two minor children, Abdul 
Gaffur alias Nga Khwe and Sakhina. The parents of the 
minors are not living together and the minors are living in the 
custody of the respondent. The appellant filed an application 
under the provisions of section 10 of the Guardians and Wards 
Act of 180, in which he asked that orders be passed appointing 
him guardian of the persons of the minors. The District 
Court dismissed the application on the ground that the 
appointment was not shown to be in the interest of the minors, 
Against that order.the”present appeal has been filed. It is 
objected on behalf of the respondent that the provisions of 
section 19 of the Guardians and Wards Act preclude the makirg 
of the appointment asked for, That section lays down that 
“ nothing in this chapter shall authorise the Court . . . to 
appoint or declare the guardian of the person .. . . subject 
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to the provisions of this Act with respect to European British 
subjects, of a minor whose father is living aad is not in. the 
opinion of the Court, unfit to be guardian of the person of the 
minor.” It is not suggestec by the appellant. that he is unfit 
to be guardian of the persons of the minors and obviously if 
he were held to be so unfit, it would not-be proper to appoint 
him. It seems to me therefore that this section, in clear and 
unmistakable terms, enacts that nothing in the chapter can 
authorise the appointment of the petitioner. The section of 
the law which empowers the Court to make an order of 
appointment: is section 7 which is included in Chapter II to 
which section 19 also belongs. There is no section outside 
Chapter II which gives the Court any authority in the matter. 
The question of the appointment of the guardian of the minor, 
whose father is living, was considered by this Court nearly 
thirty years ago in the case of Maung Maung Gyi vs. Maung 
Po Thu and Ma Pu (Upper Burma Rulings, 1892-96, Volume 
Il, page 412). No definite decision on the interpretation of 
section 15 of the Act was then pronounced, as. the appellant 
before tue Court withdrew his application for appointment of 
g-ardian. But it was pointed out in the judgment that section 
19 did preclude the appointment of the guardian of the person 
of a minor, unless the father was found to be unfit to be guar- 
dian. The onlyicase I have found which suggests that another 
interpretation might be put on the provisions of this section is 
the Lower Burma Case of Po Cho vs. Ma Nyein Myat and three 
others (Lower Burma Rulings, Volume 5, page 133). In that 
case the appellant had applied to be declared guardian of the 
person and property of his minor son. The application was 
dismissed by the trial Court un the ground that the appoint- 
ment would not be for the moral, bodily and intellectual well- 
being of the minor and for the welfare of his estate. The 
judgment of the Chief Court dealt with the application on the 
merits, and dismissed the appeal. of the applicant on the ground 
that he had been divested of his rights to guardianship. © It 
appears therefore to have been assumed that the Court would 
have had the power to make the appointment if the appoint- 
ment were otherwise suitable. The actual question as to the 


power of the Court in the matter was not however discussed, _ 
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and the final result was the dismissal of the application. This 
case cannot be looked on as a direct authority for the view 
that the Court has power to appoint or declare the father as 
guardian of a minor. 

Its suggested on behalf of the appellant that if the 
interpretation which I put on section 19 be accepted, the 
appellant would, in view of the decision of their Lordships of 
the Privy Council in the case of Annie Besant vs. Narayaniah 
(indian Law Reports, Madras series, Volume 38, page 807) 
have no remedy in the present case. It was held by the 
Chief Court of Lower Burma in the case of Maung 
Shwe Ge vs. Maung Shwe’ Bén (Lower Burma . Rulings, 
Volume 2, page 140), that a suit for custody of'a minor did 
lie in the ordinary Civil Court and it was pointed out by 
Thirkell! White, C.J., in his judgment in that case, that under 
the provisions of section 19 it seems not to be within the 
competence of the District Court to declare or appoint a 
father to be a guardian of his minor children. Doubt was also 
expressed as to whether, if a suit for the custody of children 
did not lie, thé provisions of section 25 of the Guara‘ans and 
Wards Act would avail the father. The ruling in Maung 
Shwe Ge’s case has since been held by the same Court in the 
case of Arunachallam Pillay vs. lyama (Lower Burma Rulings, 
Volume VIII, page 211), tohave been overruled by the decision 
in the Privy Council case to which I have referred. . The case 
before the Privy Council was not on all fours with Maung 
Shwe Ge’s case as in the former case the plaintiff sued for a 
declaration that he was entitled to the guardianship and 
custody of his sons. It may be that the effect of this ruling 
has beer ‘correctly interpreted in Arunachallam Pillay’s case. 
But however that may be, I cannot find any authority in the 
judgment of their Lordships for the view that a father can be 
appointed guardian under the Guardians and Wards Act. On 
the contrary the following passage appears in the course of 
the judgment “and further ho order declaring a guardian 
could by reason of section 19 of the Guardians and Wards Act, 
1890, be made during the respondent’s life unless, in the opinion 
‘of the Court, he was unfit to be their guardian, which wa3 
dlearly not the case.” The parties to the present case are not 
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European British subjects, and.section 19 of the Act lays down, 
in very clear and unmistakable terms, that the Court is not 
authorised to appoint or declare a guardian of the person of a 
minor whose father is living, unless that father is unfit to be 
guardian. I can’ see no reason whatever for supposing that an 
application by the father himself was intended to be excepted 
from the provisions of this section. Had the legislature 
intended to make such -an excertion, it Would have been a 
simple thing to do so in explicit language. It seems to me that 
the section is capable of only one interpretation and that 
interpretation must be accepted by the Courts. Whether this 
interpretation will operate unfairly on the appellant, as is 
suggested on his behalf, is not for decision in this case. The 
view of the Legislature presumably was that the father is the 
natural guardian and does not require.appointment. In that 
view of the cases, and if it be held that the decision of the Privy 
Council debars the appellant from bringing a regular suit for 
-the custody of his children, there would seem to be nothing.to 
prevent him from making an application under section 25 of the 
Guard'ans and Wards Act. A doubt was expressed in Maung 
Shwe Ke’s case whether a person, who never had had the 
custody of the minor. could obtain such custody by means of 
an application under section 25. I am not prepared in: this 
appeal to express any definite opinion either on this point or 
as to whether a regular suit for custody of the minor would 
lie. However that may be, and whatever the results, I am of 
opinion that the District Court had clearly tio' authority 
whatsoever to appoint or declare the father, or any one else, 
to be guardian of the persons of the minors in this case. I 
dismiss this appeal with costs. Advocate’s fec one gold 
mohur. : 
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Before H. A. Brown, Esq., 8. .A., L.C.S., Bar.-at-Law. 
MAUNG PO MYA v. MA GYAN BON (pzceassp) sy ‘HER 
LEGAL REPRESENTATIY3 Ma Tin. 
Mr. Maung Su~for Appellant. 
Mr. Aa G. Mukerjee—for Respondent. 

Code of Civil Proogdure—Order XXII. 

Held,—that the provisions cf chis order Jo not render it imperative: 
for all the heirs of a deceased party to be added as his legal representatives- 
to enable the suit or appeal to proceed. Ifa person has been added as- 
legal representative by-the Court, and no objection has been taken that 
that person does not represent the estate, the proceedings of the Court 
cannot be iripugned simply on the ground that all the heirs of the deceased’ 
person have not been added. Subject to any possible rights an heir who- 
was pot a party may have to set aside the decree or order on the ground/ 
of fraud or other good ground, the decree or order in the proceedings is. 
binding on the estate of the deceased. 

(1) LL.R, 16 All, 211. (2) 1.L.R, 26 Mad., 230, 

The suit.out of which this appeal has arisen was filed by 
one Ma Gyan Bon in the Trial Court, where she obtained a 
decree in her favour for the redemption of a mortgage. " After 
the suit had been heard, but before judgment had been pro- 
nounced Ma Gyan Bon died. The present appellant Maung. 
Po Mya who was a defendant in the original suit appealed to- 
the District Court, and made the present respondent Ma Tin,. 
Ma Gyan Bon’s daughter, respondent as legal representative 
of Ma Gyan Bon. No objection was taken to Ma Tin’s repre- 
senting the éstate, and the appeal was dismissed. On the 


22nd September 1921, Maung Po Mya filed the present appeal 


under the provisions of section 100. of the Code of Civil 
Procedure rgainst the decree of the Lower Appellate Court,. 
and again made Ma Tin the respondent as the legal representa 
tive of Ma Gyan Bon. When the appeal came on for hearing 
on the 28th June 1922, the learned Advocate for the respondent 
stated thatthe deceased Ma Gyan Bon hadanother child, one 
Maung ila Baw, and claimed that Maung Hia Baw should 
have been added as legal representative. It was admitted’ 
on behalf of the appellant that Maung Hla Baw was a co-heir 


. of Ma Gyan Bon, and application was then made by the 


appellant to add Maung Hla Baw asa respondent. To this. 
objection is taken on behalf of Ma Tin, and the question now 
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for decision is whether Maung Hla Baw should now be added 
asa legal representative of Ma Gyan Bon, and if not what 
the result will be of the failure to join him asa respondent. 
It has been suggested on behalf of the appellant that the 
provisions of rule 20 of Order XLI should be invoked. But 
it does not appear to me that ‘it is possible to apply this rule 
to the present case. The Court hrs power'to act under that 
rule only when the particdlar person it is desired to add was 
a party to the suit in the Court from whose decree the appeal 
is preferred: Maung Hla Baw was clearly not a party to the 
‘appéal in the District Court. Ma Gyan-Bon was a party in 
the original suit, but to say that any person who is one of her 
legal representatives was also a party to thatSuit, seems to 
me to be unduly stretching the meaning of the terms of the 
rule. And if the Court cannot add Maung Hla Baw under the 
provisions of this rule, it is difficult to see how he can be 
added at this stage of the proceedings. Under the provisions 
-of rule 4 of Order 22 when a sole defendant dies, the Court is 
‘bound on application to cause the legal representative of that 
-defendant to be added as a defendant in his place, and under 
tthe provisions of rule 11, in the case of appeals, the word 
defendant, includes respondent. If a legal representative is 
so added, then the suit or appeal may proceed as against ' the 
estate of the deceased. When a question arises as to who is 
or is not the legal representative of the deceased, that ques- 
‘tion is to be decided by the Court under the provisions of rutz 
5. But the proper time to raise the question as to who is the 
‘legal representative is obviously before the hearing of the suit 
-or appeal proceeds. Until that question is settled ‘he suit or 
appeal cannot proceed at all. The present respondent should 
obviously therefore have raised the question as to who was 
‘legal representative of Ma Gyan Bon in the Lower Appellate 
‘Court before the appeal was heard. He did not doso, with 
the result that for the purposes of that appeal the estate -was 
represented by Ma Tin alone. It seems to me to be too late 
now to raise the point, and if it were raised Maung Hla Baw 
-eould not now be added as the period of limitation for an 
appeal against him has long expired. There is not, and never 
thas been, any application by Maung Hla Baw to be made a 
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# uy 
party, either inthis Court, or inthe Lower Appellate Court. 
The question has arisen solely because the respondent Ma 
Tin hopes that the failure to add hi.a as party may result in 
the failure of the appez]. But I can see no reason why the 
absénce of Maung Hla Baw should have any such result. It- 
is true that the decision in the case of Ghamandi Lal v. Amir 
Begam (1.L.R. Allahabad XVI, p. 211) appears to support the 
contention of the respondent on this point. In that case the 
appellant died during the pendency of the appeal, and one 
only of his three heirs was brought on to the record as legal 
represemative of the deceased, and it was held that the 
deceased was*not properly represented, and that the appeal 
must therefore fail. The learned Judges who decided that 
case remarked that the term legal representative must, where 
there are more than one legal representative, be read in the 
plural,'and that unless they are all added there is no proper 
representation of the deceased. But they apparently recog- 
nised that this argument could not be carried to its logical 
conclusion, as they further remarked that if all the Icgal 
wepresentatives were not willing to be added as appellants 
they should be added as respondents. But the addition of the: 
remaining legal representatives as respondents could not 
make the appellant any more representative of the estate than: 
he was before. The appeal would still be prosecuted only by 
a-partial representation of the’ estate. And the hopeless. 
confusion that might arise from this interpretation of the law 
being strictly followed is obvious. No litigant would be safe 
when. ‘the opposite party died. That party might add a 
number of legal representatives, but not know of the existence: 
of some others, and his suit would then have to fail, or be of 
no effect. A different view of the law on this point was taken 
by’the High Court of Madras in the case of Kahir Mohideen: 
Marakkayar'v. N. V..Muthukrishna Ayyar (1.L. R., Mad. XXY1 
p. 230). In the course of the judgment in that case the 
following passage occurs: “In our opinion a person wnom the: 
piaintiff alleges to be the legal representative or one of the: 
legal representatives | of the deceased defendant, and whose: 
name the Court enters on thé: record in the place of such: 
defendant, sufficiently represents the estate of the deceased ror 
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the purpose of the suit,-and in the absence of any fraud or Mavis Fo 
collusion the decree passed in such suit will bind such éstate #. 

+ + . » . If the trie. legal representative, or all the meas 


_ legal representatives, do not intervene, it can only be.due to 


his or th: laches. This is the principle of representation 
which obtains under the English law when it is-necessary that 
the representative of a person deceased be made a party to a 
pending suit, and that principle is reproduced in section 38 of 
the Probate and Administration Act. A person prosecuting 
or defendiny a suit as the legal representative of a deceased 
party will of course be accountable to others who, like himself, 
are also the legal representatives of ‘the deceased, or to the 
true legal representative as the case may be.” The pruvi- 
sions of Orde? XXII seem to me to be framed for the sole 
purpose of providing for the continuance of litigation on a 
party dying or changing his legal character. If, under 
rule 5 of the Order, a question is raised at the proper time as 
to who ‘s ti legal representative or who are the legal repre- 
sentatives, then for the purpose of the suit, but for that 
purpose only, the. -Court has to decide the point. The Court 
quite obviously cannot under the provisions of that order come 
to any binding decision as between the various claimants to the 
estate. All that it can decide is who is to represent the estate 
for the puvposes of the suit.. And once the Court has decided 
on that point, then the person the Court adds to the record as 
legal ‘representative, is the legal representative for the 
purposes of that suit, just as surely as if he were appointed - 
for the purpose -by a District Judge under thé” provisions of 
section 38 of the Probaty and Administration Act. When, as 
in the present case, one person has been added as legal repre- 
sentative in the first Court of appeal, and that person has‘as a 
matter of fact represented that estate throughout the hearing 
of that appeal, and no objection to the effect that the estate - 
has not been properly represented has been taken at the hear- 
ing, then it appears to me that the requirements of Order 22 of 
the Code have been fulfilled, and the orders passetl are binding __ 
on the estate, subject tothe rightof any person, not a party, 





* to sue to have those orders set aside on the'ground of collu- 


sicn.or fraud. The present case is somewhat complicated by, 
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Magne: Po’ ‘the fact that Ma Gyan Bon herself was dead before the first 
kan, 3 appeal was filed, and has never been personally a‘party to the 
# aa appeal. But for the purposes of the representation of her 
estate the appeal proceedings must Le looked on as merely ‘a 
continuation of the proceedings of the Trial Court. And the 
same general principles would apply in a case where, as in the 
present case, the deceased died before the appeal was filed, 
and in a Case where the death took p!ace during the pendency 
of the appeal. In either case the death has taken place 
during the pendency of the proceedings. Theréis no sugges- 
tion here of collusion or fraud or that'Ma Gyan Bon’s 
interests are not properly represented. The conclusion I 
come to therefore is that it is too late now to add Maung Hla 
Baw,.who has never himself applied to be added asa party to 
this appeal, but that the appeal can proceed, and that the 
orders passed in the appeal will bind the estate of Ma Gyan 
Bon, subject to any possible right Maung Hla Baw may have 
to sue subsequently to have the decree set aside on the ground 
of fraud or any other good ground. I therefore rejext the 
application to add Maung Hla Baw as a party to the appeal, 
and direct ‘that the hearing of the appeal do proceed. 





ee Renee Before H. A. Brown, Bsq., B.A.,1.C.S., Bar-at-Law. 
1983) dated MA TIN v. MA CHIT. 
mae Mir. Maung Su—tor Applicant. 


Provincial Small Cause Courts Act—Second Schedule, Article 18. 
Held,—that a suit for recovery of property entrusted by the owner to 
goldsmith, for work to be done on it, is not a suit relating toa trust within 
the meaning of Article 18. 
P.O.R. 1908, No. 9. 

The Respondent Ma Chit sued the Applicant Ma Tin in the 
Small’Cause Court of Minbu for the recovery of certain pro- 
perties or their value Rs. 102-6. According to her plaint the 
properties in question were entrusted by her tothe 1st Defendant, 
a.goldsmith Maung Po Aung, to do certain work on them. 
When she asked Maung Po Aung for the properties back, he’ 
told her that Ma.Tin had taken the properties in question away 
saying that she had been requested by Ma Chit to do so. Ma 
Tin admitted taking certain pieces of gold and bangles from 
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Maung Po Aung which she was told were entrusted to him by Ma 
Chit, but she says that Ma Chit had been her servant, that she 
had lost property to the value of Rs. 120 whilst Ma Chit was 
in her employ, and that .t was agreed that the gold bangles 
which she got fromthe goldsmith should be taken as part pay- 
ment towards this Rs. 120. The Trial Court found that the 
agreement alleged by Ma Tin was not proved, and gave the 

Plaintiff a decree for the return of the properties, or Rs. 102-6, 
against both the Defendants. Ma Tin has now come to this 
Court in revision under the provisions of section 25 of th® 
Provincial Small Cause Courts Act. Four grounds are set 
forth in the application before the Court. The secoud ground 
raises questions of fact which are not matters for consideration 
in revision, The third ground claims that the suit is barred by 
limitation, but the suit was brought well within three years 
from the date of thealleged entrustment, and it has not been 
‘suggested that any shorter period than three yearsis the 
period prescribed by the law of limitation in this case. The 
fourt’, ground is of a‘general nature, and raises no specific 
print. When the case came on for hearing as to admission 
nothing was in fact. said in support of these three grounds 
which have been practically abandoned. The application has 
‘been argued on the first ground only, and that is that the Small 
‘Cause Court should have held that the jurisdiction of that 
‘Court was barred as falling within Article 18 of the First 
Schedule of the Provincial Small Cause Courts Act. That 

article excepts from the cognizance of a Court of Smal! Causes 

“a suit relating to a trust, including a suit to make good, out 

-of the general estate of a deceased trustee, the los3 occasioned 

by a breach of trust, anda suit by a co-trustee to enforce 
against the estate of a deceased trustee a claim for contribu- 
tion.” It is contended that the suit brought by Ma Chit was a 
‘suit relating toatrust. It aoes not seem to me possible: to 

‘uphold this contention. A trust is defined in section 3 of the 
Indian Trust Act, 1882, as “ an obligation annexed to the owner - 
ship of property and arising out of the confidence reposed in 
and accepted by the owner, or declared and accepted by him 

for the benefit of another, or of another and the owner.” In 
‘the present .case the Plaintiff says that she entrusted the 
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. Pro) ies to, the Ist Defendant, but her caseis that she wasr 
and still is, the owner of the properties. — She does not alle; 
that any confidence was reposed in ani accepted by her, or was 
declared and accepted by her. Whatever confidence there was’ 
was reposed in and accepted by Maung Po Aung, who is not 
alleged to be the owner of the property. There was therefore 
no trust within the meaning of section 3 of the Indian Trust 
Act. That Act is notin force in the Minbu District. But 
there seems to be little doubt that, in framing Article 18 of the 
Schedule to the Small Gause Courts Act, the Legislature 
intended the word “trust” to bear a meaning at least 
analogous, to the meaning as defined.in the Indian Trust Act. 

Nc authority has been cited before me in favour of the view 
that a suit of the nature of the present suit is a suit relating to 
atrust within the meaning of Article 18, and such authority 
as I, have been able to find is in support of the view that I now 
take. In the case of Kartur Devi y. Surasti and another, (Punjab- 
Civil Record, 1908, Number 9,) the Plaintiff alleged that certain 
moveable properties had been deposited for safe custody with 
the Defendant, and sued for recovery of that property or its. 
value. It was held that the suit was one for the recovery of the 
moveable property or its-value, and not one relating to a trust. - 
The circumstances of that case were very similar to those of 
the present case, and the-view there taken is the view now 
taken by me. It seems to me quite clear that Article 18 is not 
appiicable to a case like the present. The value of the suit in 
the present case was under Rs. 500 and it is not suggested that 
any other of the articles in the Second Schedule of the Small 
Cause Courts Act islapplicable.. I hold therefore that the suit 
brought by Ma Chit was within the. jurisdiction of the Court 
of Small Causes. I dismiss this application summarily. 
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Before H. A: Brown, Bsq., B.A.;‘1.€.S:, Barrister-at-Law. 
MAUNG TIN ann THREE OTHERS v: MAUNG PO YA. 
. Ur. P. 30sé—for Applicants. 
Code of Civit Procedure, Second Schedule, paragraph 20. 


Choit 
Riv 
Wor 198 of 
193", 
Augus, 35th, 
1938, 


Award—ini dealing with an application to file an award under patagraph ~ 


20, the Court can only either direct the award to be filed in its entirety, or 
refuse to file it. If part of the award is in excess of thé reference, then 
eventhough that part may be severable from the rest, the application to 
file the award must be rejected in its entirety. 

(1) U.B.R., 1897-01, II, 297. 

(2) ILL.R529, Mad., 303. 

(3) 19 C,W.N., 476. - 

The applicants filed an application in the Township Court 
of Kanbalu to file an award of arbitrators under the provisions 
of paragraph 20 of the Second Schedule of the Code of Civil 
Procedure. The Trial Court neither filed the award nor 
refused to file the award but passed orders confirming the 
award partially. The respondent appealed to the District 
Court and that Court set aside the decreé of the Trial Court 


and passed orders dismissing the suit. The applicants at first © 


came to this Court in second appeal, but as no second appeal 
lies they have since been given permission to amend the 
memorandum of appeal and to treat it as an application in 
revision, 

The applicants were engaged by the respondent to do 
certain. work for him, and claimed wages for their work. The 
respondent claimed that ke had paid the applicants in tull- 
And this dispute between the parties was .referred to the: 
arbitrators to decide. The arbitrators passed an award in 
which they directed the respondent to pay not onl; the balance 
of wages found due, but also certain other expenses, the total 
payment ordered being Rs. 66-6-0. The Trial Court “ con- 
firmed” the award as regards Rs. 47-2-0, but held that the: 
sum of Rs, 19-4-0 incurred as costs in the Trial Court was. 
outside the refererice. The District Court agreed ié 
Trial Court that the arbitrators in awarding-the cost 
question had exceeded the terms of reference, and héld that 
the award was invalid on the face of i it. 














sa that the reference did iniclidé thie whole mattér. Bit it has. 
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Ares T™ not been seriously argued that it is competent for this Court 
Mauna Po to interfere with the coricurrent finding of the two Lower 


Yas 


Courts on this point in revision. The contention is that none 
of the grounds for avoiding the awaed set out in paragraphs 14 
and 15 of the Second Schedule of the Code of Civil Procedure 
have been made out, and that the part of the award which is 
in excess of the reference is severable from the rest of the 
award. Assuming that the excess is so severable, I am unable 
to see how the award can be filed in this case. It was held by 
this Court in the case of Ma Chaung v. Ma Aing (U.B.R., II, 

1897-01, p. 297) that in dealing with an application to file an 
award the Court had no power to modify or correct the award, 

to remit it for consideration or to set it aside. Its power is 
limited -to filing the award and decieing in accordance with 
it, or to refusing to file it. In the case of Thiruvegadathiengar 
and others v. Vaidinatha Ayyar and others (I.L.R., Madras, 
XXIX, p. 303) it was held that when arbitrators had decided a 
matter not referred to arbitration, the only course open to a 
Court before which an application to file an award had been 
made was to refuse to file the award. And in the cate of 
Dinabandhu Jana and another v. Chintamoni Jana (Calcutta 
‘Weekly: Notes, XIX, p.476) a similar view of the law was taken. 
In that case the question was considered whether, having 
regard to the provisions of rule 14 (a), the portion of the award 
which was in excess of the reference could not be struck out. 
It was held that even if the invalid portion of the award was 
‘separable, it'would still not be enforceable by the summary 
procedure of rule 20, The provisions of paragraphs 20 and 21 
-of the Second Schedule enly give the Court power to file the 
award and piss a decree in accordance with it, or to refuse to 
file it. No other course is open to the Court. Paragraph 21 
gives the Court no power to file the award in part, or to decide 
which part if any of the award is valid. Unless the award is 
valid in its entirety then the only course open to the Court is 
to refuse to file it,. The award in this case has been held to 
determine a matter not referred to arbitration, and that is one 
-of the grounds mentioned in paragraph 14 (a). It is true that 
the yround is not a good ground for the purposes of paragraph 
14, if the matter not referred is capable of separation from the » 
west of the award. But paragraphs 20 and 21 give the Court no 
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power to separate or amend the award in any way. It appears 
clear that an award cannot be filed which ccntains. an order 
that the arbitrators had no power to pass. It must therefore 
be held that the fact that he award is in excess of the refer. 
ence is a ground such as is'‘mentioned in Rule 14, and that the 
only course open to a Court in such a case 1s to refuse to file 
the award.. That does not necessarily mean that the award is 
entirely invalid, but merely that the procedure provided by 
paragraphs 20 and 21 of the Second Schedule for enforcing the 
award is not open to the applicants. 

It does not therefore appear to me that any good ground 
has been made out for interfering with the orders passed by 
the District Court. : 

I dismiss this application. 


Maune Tre 
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Maone Po 
Ya, 


Cireular Memorandum No, 7 of 1922, 
From 


THE REGISTRAR, 
COURT OF TIIE JUDICIAL COMMISSIONER, 
UPPER BURMA 


To a 
ALL MAGISTRATES IN 1}PPER BURMA. 


Dated Mandalay, the 13th July 1922. 


Circular Memorandum No. 5 of 1920 explains thé provisions of 
the Burma Habitual Offenders Restriction Act, 1919, and the follow- 
ing instructions are issued in continuation thereof with particular 
reference to the passing of orders restricting habitual offenders to 
certain specified areas for certain periods. It has been found on 
experience that restriction for a period of one year only is of little 
‘orno value. The attention of all Magistrates is invited to section 3 
(1) of the Act under which a Magistrate can pass an order of restric- 
tion up to a maximum period of three years. The officiating Judicial 
Commissioner desires to point out that if upon enquiry the accused 
person’s. conduct is found to have been such as to justify the passing 
-of an order under the Act, there should ordinarily be no reason for 
pissing an order of restriction for a less period than 18 months. in 
view of the terms of proviso (c) to section 7 of the Act, the order 
issued under section 4 should ordinarily specify a period of at least 
ismnonthe as the term during which the order of restriction shall be 
in force, * 
iu 2. Attention is also invited to Rule 3 (a) and (b) of the Habitual 
Offenders Restriction Rules, 1919, the effect of which is that in 
special cases where an order of restriction is passed, the person 
restricted need not necessarily be restricted to a single village-tract 
or.town, but may also be allowed freedom of movement within any 
contiguous village-tracts as well. It has been brought to notice 
that some Magistrates interpret this rule as though it were intended 
that this addjtional freedom of movement should be the rule and not- 
the exception. 

The officiating Judicial Commissioner desires to impress upon 
“Magistrates that if they are satisfied that the person against whom 
an order is to be passed has adequate means of earning his livelihood 
in 2 single village-tract or town, he should ordinarily be restricted 
to residence in a single village-tract or single town and that conti- 
guous village-tracts should be entered in the order only for very 
special reasons and in very special mipclumstanbeg: 

38. It is provided in Form U. B. Giminal a0 prescribed under 
section 7 of the Act that a copy of the order is to be given to the 
accused person and that copies are also to be sent to the District 


(2) 2 


Superintendent of Police and to the Headman of the village-tract 
to which the accused person is ordered to restrict his movements. 
It has been pointed out that some Magistrates send the order of 
restriction to the Headman or Police Station Officer concerned by 
the. person restricted, who naturally ters up the order, with the 
yesult that the police and headman are probably not aware for a 
considerable period, that an order of restriction has been passed. 
The officiating Judicial Commissioner’ directs that copies of such 
orders intended for the District Superintendent of Police and for 
the headman of the village-tract shall be made over to the Court 
Police Officer for delivery. 


By order, 
c. B, AUBREY, 
Registrar. 


that the 
should be filed 
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power to separate or amend the award in any way. It appears Mavre Ti 
clear that an award cannot be filed which contains an order yyune Po 
that the arbitrators had no power to pass. It must therefore Ya. 
be held that the fact that the award is in excess of the refer- 
ence is a ground such as is mentioned in Rule 14, and that the 
only course open to a Court in such a case is to refuse to file 
the award. That does not necessarily mean that the award is 
entirely invalid, but merely that the procedure provided by 
paragraphs 20 and 21 of the Second Schedule for enforcing the 
award is not open to the applicants. 
It does not therefore appear to me that any good ground 
has been made out for interfering with the orders passed by 
the District Court. 
I dismiss this application. 


Before H. A. Brown, Esq., B.A., 1.C.S., Bar.-at-Law. Five 
MAUNG NI v. MAUNG THET SHE anp anotuer. No. 748 of 
. Le 
Mr. A. C. Mukerjee~Advocate for Appellant. et Oualer 
Mr. S. Mukerjee—Advocate for Respondents. 1938. 


Buddhist Law—Inheritance. 

Held,—that as a péngyi or rahan cannot inherit property froma relative 
who dies whilst he is a pongyi or rahan, so he cannot subsequently revive 
his right of inheritance by renouncing his religious vows after the death of 
the relative in question, 

(1) HI U.B.R., 1917-20, 91. (3) IL U.B.R., 1897-01, 54. 

(2) 9 L.B.R., 220. (4) 1 Chan Toon’s Leading Cases, 235. 

(5) 1 U.B.R., 1910-13, 61. 

The Appellant Maung Ni, and the Respondent, Maung Thet 
She, are rival applicants for letters of administration to the 
estate of Maung Hpyo Aung and Ma Toke deceased. The 
District Court granted letters to Maung Thet She without con- 
sidering whether Maung Ni had established his claim to inherit 
asson. In my order of the 27th July, I pointed out that it was 
impossible to decide who should get the letters without deciding 
on Maung Ni’s claim, and sent the case back to the District 
Court for a finding as to whether Maung Ni was entitled to 
inherit as son of Maung Pyo and step-son of Ma Toke, in spite 
of the fact that he was a péngyi at the time of their death. 


‘Mauxe Nr 
». 


Maunc 
Txar SHE. 


160 UPPER BURMA RULINGS: [ vor. 


The District Court has now found that he is not so entitled, 
and objection to this finding has been raised on behalf of 
Maung Ni. Maung Ni was admittedly the son of Maung Hpyo 
Aung by-his former wife, admittedly Maung Hpyo Aung and 
his second wife Ma Toke died within a few hours of each other, 
admittedly at the time of their death Maung Ni was a péngyi, 
and admittedly he left the kyarng and became a layman again 
about four months after their death. 

In view of the decision of this Court.in-the case of Maung 
Pwe and vy .U Inguya and 1 (1) and of the Full Bench 
of the Chief Court of Lower Burma in the case of Shwe Ton 
and 2-v. Tun Lin and 5 (2),it may be taken as settled law 
that a péngyi or a rahan cannot inherit from his lay relatives 
after his ordination. So long as Maung Ni continued to be a 
béngyi, he was, therefore, excluded from inheritance. The 
question is whether by becoming a layman again his rights of 
inheritance were revived. 

In the.case of Ma Pwe v. Maung Myit Tha (8) it was held 
that under Burmese Buddhist Law a layman, upon embracing 
a religious life, becomes ipso facto divested of all property. 
The ordination was held to operatein the same way as death 
or divorce when there is no fault on the side of the wife. In 
that case the question of property in possession of the 
monk on his entering the monastery only was considered. In 
a later case of this Court, which does not appear in the official 
reports, but is published in Chan Toon’s Leading Cases, Volume 
II, page 235, the case of Ma Taik vy. U Wiseinda, (4) it was held 
that it was nowhere laid down in the Dhammathats that a 
monk was incapable of inheritance. Inthe course of the judg- 
ment in the case the following passage occurs: ““ No doubt the 
obligations of a religious life place limitations on his right of 
inheritance, but there seems to be nothing to prevent a monk 
from acquiring by inheritance property which he proceeds te 
devote to religious purposes, and the Plaintiff-Respondent has 
during the hearing of the suit become a layman again no 
doubt in order to meet the legal objection raised.” 


(1) II] U.B.R., 1917-20, 91, - (2)9 L.B.R., 220. 
(a) IL U.B.R. 1897-01, 54. (4) 11 Chan Toon’s Leading Cases, 235. 


Iv. UPPER BURMA RULINGS. 161 


The decision in Ma Taik’s case was considred in the 
case of U Tilawka v. Nga Shwe Kan and 5 others (5) where 
the learned Additional Judge remarked “ this question as 
to whether a monk can inhent was raised in. Ma Taik v. U 
Wiseinda and was decided in the affirmative. But it is ques- 
tionable whether that decision was not obifer because in that 
case the péngyi left the priesthood du. ing the trial of the suit, 


and it seems to have been held that that fact removed the legal . 


difficulty.” 

Ma Taik’s case was also referred to in Shwe Ton’s case by 
the Full Bench of the Chief Court of Lower Burma, and the 
decision therein was expressly dissented from. The following 
are the grounds on which that decision was based: “ Wher 
a péngyi or rahan is ordained, his severance from his family is 
so complete that if he was a married man before, he is regarded 
as having divorced his wife. He is certainly cut off as com- 
pletely from his original family as if he had been adopted into 
another family. Sir George Shaw in Ma Taik v. U Wiseinda, 
pointed out that a monk is incapable of inheriting, and he 
thougl.t that there was nothing to prevent a monk from 
acquiring by inheritance property which he proceeds to devote 
to religious purposes. We are unable to agree in this view as 
we consider it inconsistent with the péngyi’s personal status 
that he should inherit from his natural family with whom all 
ties of relationship have been annulled. Although the 
Dhammathats do not lay down that a monk is incapable of 
inheriting from his family we are not aware that there is any 
passage in the Dhammathats or in the Vinaya or its commen- 
taries which expressly recognise that a monk is capable of 
inheriting.” 

This rule has been followed, and the reasons therefor have 
been accepted by this Court, in the case of Maung Pwe and 2 
v. U Inguya. It must therefore be taken as settled law that 
anyone who is apéngyi or arahan at the time of the death of 
any of liis relations, is not entitled to inherit from them, and 
that this rule is founded on the assumption that on becoming 
a Adngyi or rahan he has completely severed himself from his 
family, and has as little connection with them as he would have 


(5) I U.B.R., 1914-16, 61. 
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ag Nr if he were dead or adopted into another family., If this be the 


Mavxe 
‘Tner Sux. 


correct viey of the law (and I think it must be accepted as 
settled that itis correct) then itis difficult to see how by 
becoming a layman after the death of his relations the person 
affected can acquire any rights in the property. Property 
passes by suceession on the death of the original owner, and 
the rules as to succession or inheritance under Burmese 
Buddhist Law have reference to the state of affairs in existence 
at the time of the death of the person whose estate is in 
question. At the time of the death of the deceased in the 
present case, Maung Ni, so far as the estate was concerned, 
did not exist. He had no more right to claim a share as son 
than he would have had, had he been actually dead or adopted 
into another family, or had he forfeited his rights by unfilial 
conduct. There was at the time of the death no son of the 
deceased, and therefore in accordance with the principles of 
Burmese Buddhist Law the property vested in the nearest 
blood relation. The property once having become vested in 
this way, I can see no justification at all for holding that it has 
subsequently become divested, and come to some cue else. 
The general rule applicable to title is that directly the titie of 
one person ceases, that title at once passes to his successor. 
I can find nothing in the ordinary principles of Buddhist Law 
antagonistic to this rule. The general principle appears to 
be that on death the property at once vests in the lieirs. 
Maung Thet She and his co-heirs, on the death of Maung Hpyo 
Aung and Ma Toke, became the absolute owners of the 
estate, and subject to any iclaim that existed against the 
deceased during their lifetime, they had complete power to 
dispose of that estate, and if they sold the estate or otherwise 
disposed of it, the right todo so could not have been ques- 
tioned. I am unable therefore to’’see how their rights can be 
affected by the Appellant subsequently choosing to renounce 
the monastic life. If a son under Burmese Buddhist Law 
has forfeited his rights of inheritance by failure to perform 
the filial duties, no amount of attention to the remains of the 
deceased or expression of filial affection after their death could 
restore those rights tohim. Inthe same way,I can see na 
reason why Maung Ni, having forfeited his rights to inherjt’by 
becoming a péngyi, should by renouncing his vows after the 
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death of his parents, be able to resume those rights, The 
unsatisfactory state of affairs that would ensue on any other 
view of the law is obvious. Certain persons would be heirs of 
the deceased, and would be the owners of the property. But 
the ownership would be liable to be disturbed at any time, at 
the will of another person, without consulting them in any 
way. The case of a posthumous child, although in some way 
similar, is not really, analogous. The uncertainty in the case 
of a posthumous child is of.a very limited nature only, is due 
to a definite natural fact and is capable of being settled finally 
within a comparatively short period. But in the case of a 
péngyi renouncing his vows there is no such natural ‘imita- 
tion, and provided the ordinary laws of limitation do not 
interfere, the owners could be deprived of their property at 
any time. i can find no authority in those principles of 
Burmese Buddhist Law on which the rule that a péngyi 
cannot inherit is founded, which justifies the holding of a view 
leading to such unsatisfactory results. It is true that the 
remacks in Ma Taik’s case lend some colour to the contention 
of Maurg Ni. The suggestion undouktedly there was that by 
becuming a layman the pémgyi in that case had met the legal 
objection against his inheritance. But although that was the 
suggestion in that case, there was no definite finding to that 
effect; the finding rather seems to have been that a Burmese 
Buddhist pzgyi was not debarred from inheritance, and that 
finding must now be held to be overruled. Nor does it seem 
to me that the remarks in U Tilawka’s case about the decision 
in Mi Taik’s case are of any real value in deciding the point 
now in issue. No decision was come toon the point in U 
Tilawka’s case, the Additional Judge merely made certain 
remarks as to what seemed to be the effect of Ma Taik’s 
case. He did not discuss the question or come to any finding 
thereon. 

It is suggested that the rule forbidding a péngyi to inherit 
is based on a legal fiction that he is civilly dead, and that, his 
right to inherit on becoming a layman again may be based on 
a similar legal fiction that he has been brought to life again. 
It might be possible to introduce some such legal fiction if 
there were any necessity for it or any justification for it in the 
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Dhammathats or elsewhere. But I cannot see that there is 
any recessit; for such a fiction or any justification for it. As 
far as it is possible to find any analogous case, the authority 
would rather appear to be against such a fiction, or at least 
against holding that the rebirtu divests living people of 
property already vested in them. It seems to me to follow 
from the rule that a pémgyi or rahaa cannot inherit property 
ifhe isa péngyi at the ‘time of the death of the owner of 
property, that, so far as the estate is concerned, he cannot 
revive the right.of inheritance by subsequently renouncing his 
religious vows. My opinion therefore is that Maung Ni has no 
right of inheritance in the present case, and heis therefore not 
entitled to the letters of administration. 

There is no good reason for interfering with the orders of 
the District Court granting the letters of administration to 
Maung Thet She who inherits as a relation of Ma Toke. 

I dismiss this appeal with costs. 





Before H. A. Brown, Esq., B.A., I.C.S., Bar-at-L-1w,. 
MAUNG THAN GE By Huis vext FRIEND Maunc Tun 
Baw v. MAUNG PO THIN anp anorHer. 

Mr. S. Ganguli, Advocate—for Appellant. 

Mr.J.N. Basu, Advocate—for Réspondent. 
Civil Procedure—Order. XLI, 1.17. 


Held,—that where an Appellate Court has passed orders dismissing an 
appeal in the absence of, and without having heard, the Appellant or his 
pleader, the order of dismissal is one of dismissal for default under the 
provisions of rule 17 of Order XLI, notwithstanding the fact that'the Court 
has considered the merits of the appeal. 


Held further,—that no appeal lies from ¢ ach an order of dismissal. 


(1) 15 W.R, 143. (3) LL.R. 8 All., 519. 
(2) 20 W.R, 425. (4) L.L.R. 34 Cal., 403. 
(5) ILL.R. 30 Cal., 660. 


The Appellant sued in the District Court of Ménywa for 
recovery of certain property to which he alleged he was 
entitled as the heir of one Ma So Min deceased. The District 
Court gave him a decree for a portion of his claim only and 
he appealed to the Divisional Court. On the date fixed for 
hearing of the appeal in that Court the clerk of the Appellants’ 
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advocate appeared in Court, but the advocate was absent, and 
the appeal was proceeded with without hear’ag the Appellant 
or his advocate. The learned Divisional Judge in passing 
orders remarked: “ Under Order 41, Rule 17, Civil Procedure 
Code, it is perhaps not ‘iecessary to discuss this appeal or to 
enter into the facts of the case, but as I. have considered the 
evidence, it may be as well to state my reasons for agreeing 
with the finding of the learned District Judge.” The Judge 
then proceeded to set forth his reasons, and ended with the 
dismissal of the appeal with costs. The Appellant has now 
filed a second appeal in this Court, and the first question that 
arises. for decision is whether thjs appeal lies. In the case 
of Baboo Kishen Succa Mookerjee and another v. Baboo 
Romesh Chunder Mitter (1), the Appellant in the Lower Court 
had asked for an adjournment of the hearing of the appeal, 
but this adjournment was not allowed. The Court took up the 
case and dismissed the appeal. Before doing so the Judge 
looked into the facts of the case, and came to the conclusion 
that the appeal was not a valid one. It was held that, notwith- 
standing this, the appeal had to be looked on as having been 
dealt with on default, and that a further special appeal did not 
lie. In the case of Mohkesh Chunder Bosé and others y. 
Thadoor Doss Gossane and others (2) a similar view of the law 
was taken. It was pointed out that it was not a satisfactory 
way of considering or of deciding upon the merits cf the case 
whea the Judge did not hear what the Appellant had to say in 
support of his case. The actual question for decision in that 
case was whether an application lay to the Lower Court to 
rehear the appeal. But the matter decided was the same as 
in the earlier case, namely, that the order must be treated as 
an order of dismissa: for default of appearance in Court. The 
same view of the law was taken by the High Court of Allaha- 
bad in the case of Kanahi Lal and others v. Naubat Rai (8), 
In that case,an appeal had been called on for hearing in the 
Lower Court, and the pleader for the Appellant was not 
present. The Court proceeded to consider the appeal in the 
absence of the pleader for the Appellants, and held thai the 


(1) 15 W.R. 143. 
(2) 20 W.R. 425. (3) LL.R. 3 All., 519. 
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decree of the Court of first instance was right and should be 
affirmed, and dismissed the appeal. It was held that it was 
not competent for the Judge to dispose of the appeal upon the 
merits in the absence of the Appellant and his pleader, But it 
was further held that the proper and the only course open to the 
Appellant was to make an application under section 558 of the 
Code of Civil Procedure (now Order 41, Rule 19) for readmis- 
sion of the appeal, and that special appzal to the High Court 
did not lie. These three cases are all authority for the view 
that when an Appellant makes no appearance, and the Appel- 
late Court, notwithstanding this default, proceeds to consider 
the appeal cn the merits, and dismisses it, the order of dis- 
missal must nevertheless be regarded as an order-for dismissal 
for default. In the case of Satish Chandra Mukerjee v. Ahara 
Prasad Mukerjee (4) the actual matter for decision was a 
different one from the matter for decision in this case.. But 
in the course of the judgment of Mookerjee, J., in that case the 
following passage occurs: “ If under the circumstances stated 
the Court holds that there is an appearance on the part of the 
appellant, the appéal has to be disposed of on the merits, and I 
agree entirely with the observation of Sir Richard Couch, C.J., 
in Mohesh Chandra v. Thakur Dass, as to the impropriety of 
considering or deciding upon the merits of the case, when the © 
Judge hasno opportunity of hearing what the Appellant has. 
to say in support of it.” There is thus a considerable volume 
of judicial authority for the view that when an appeal is. 
decided in the absence of the Appellant or his pleader, with- 
out giving him a chance of being heard, and the appeal is 
dismissed, the order of dismissal must be treated as an order 
of dismissal for default and not as adecision on the merits, 
whether the Judge actually considers the merits of the case or 
not. If any other view of the law were taken difficulties would 
be bound to arise. Ifit were held that although the Appellant 
had not been‘heard, yet as the Judge had decided the appeal 
on the merits the decision could not be held to be an ex-parte 
decision under the provisions of Rule 17, Order 41, of the 
presert Code; then in such a case the Appellant would be 


(4) LL.R. 84 Cal., 403. 
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debarred for ever from exercising his rights of being heard in 
support of the appeal, however good grounds he might have 
had to explain his absence. The provisions of Rule 19 of the 
Order would not be applicable, and he would have no remedy. 
Rule 17 lays down that where on the date fixed or on any 
“other day to which the hearing may be adjourned, the Appel- 
lant does not appear when the appeal is called for hearing the 
Court may make an order that the. appeal be dismissed. It 
gives no power to the Court to decide the appeal on the merits. 
The power of dismissing the appeal is no doubt discretionary, 
but if that discretionary power is not exercised the only other 
alternative is to adjourn the case, and to give the Appellant an 
opportunity of being heard at a laterdate. If the appeal is to 
be decided against the Appellant on the merits, then it must, 
under the provisions of Rule 30, be decided after hearing the 
parties or their pleaders. In the present case the Divisional 
Judge apparently recognised that he was dealing with the 
appeal under the provisions of Rule 17, and although he gave 
his reasons for agreeing with the Trial Court I am of opinion 
that the order of dismissal passed by him must be treated as an 
order of dismissal for default under the provisions of Rule 17. 
‘That being the case I am of opinion that no further appeal lies 
to this Court. It was held by the Full Bench of the High 
Court of Calcutta in the case of Radha Nath Singh v. Chandi 
Charan Singh (5) that an order dismissing an appeal froma 
decree for default, was a decree within the meaning of section 
2 of the Code of Civil Procedure and that a second appeal 
against such decree would therefore lie, But that decision 
was come to whilst the Code of 1882 was still in force. Even 
under the provisions of that Code judicial pronouncements on 
the point were by nc .aeans unanimous, andthe matter now 
seems to me to have been set at rest by the amendment to the 
definition of a decree introduced by the Code of 1908. In 
section 2:of that Code a decree is defined as “a formal expres- 
sion of an adjudication which, so far as regards the Court 
expressing it, conclusively determines the rights of the parties 
with regard to ail or any of the matters in controversy in the 
suit .. but shall not include .......0.05 





(5) 1.L,R. 80 Cal., 660. 
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dn order of dismissal for default.” The part of this definition 
which I have italicised is new, and would appear to have 
been introduced to set at rest the conflict of authority on the 
point. It is specifically laid down now that a decree should 
not include an order of dismissal ,for default. It is at least 
open to doubt whether an order under Rule?17 of Order 41 can 
be said conclusively to determine the rights of the parties with 
regard to the matter in controversy as regards the Court 
passing the order, because it is always open to the Appellant 
to make further application to the same Court under the provi- 
sions of Rule 19. And the legislature has now definitely 
excluded an order of dismissal for default from the definition 
of adecre2. Iam therefore of opinion that the order passed 
by the District Court in this case was not a decree within the 
meauiing of section 2, clause 2,of the Code of Civil Procedure, 
and that no appeal from it to this Court lies. The Appellant 
had his remedy by way of application to the Divisional Court 
to have his appeal re-opened. He did not avail himself of that 
remedy, and he cannot now appeal to this Court. I am there- 
fore of opinion that the present appeal does not lie......... 
I dismiss the appeal with costs. 
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Before H. E. MacColl, Esq, ..C.S. 
MAUNG —v- MANG TOM, 
Mr. San, Wa—for Applicant, 
Mr. H. bl. Lutter—for Crown. 

Chin Hills Regulation, section 4—Code of Criminal Procedure, 
section 488, 

The Respondent is a Chin woman. She applied to the Headquarters 
Magistrate of Falam under section 488 of the Criminal Procedure Codes 
praying that the Applicant, who is 2 Burman, might be ordered to pay 
maintenance for her child. The application was dismissed. She then 
applied for revision to the District Magistrate of the Chin Hills, who for- 
warded the application and the proceedings to the Commissioner of 
Sagaing Division as the High Court for the Chin Hills. The Sessions 
judge held that he was not the High Court as far as non-Chine wer 
‘concerned and sent the case to this Court for orders. 

Held,—that this Court has jurisdiction in the case now before it. 

(1) 1 U,B.R., 1897-01, p. 8. 

The Respondent is a Chin woman. She applied to the 
Headquarters Magistrate of Falam under section 488 of the 
‘Criminal Procedure Code praying that the Applicant, who is a 
Burman, might be ordered. to pay maintenance for her child, 
Th> application was dismissed. She then applied for revision 
to the District Magistrate of the Chin Hills who forwarded the 
application and the proceedings to the Commissioner of 
Sagaing Division as the High Court for the Chin Hills, request- 
ing him to call for the case in revision as it was impossible 
for the Respondent to appear before him. The learned Sessions 
Judge held that he was not the High Court as far as non-Chinz 
were concerned and sent the case to this Court for orders, 
recommending that a further enquiry be made. The original 
Respondent, Maung — has applied to this Court for revision 
ofthis order. The firse point which calls for consideraticn is 
whether this Court has any jurisdiction and the Applicant’s 
Counsel and Mr. Lutter for the Crown were asked to argue 
this pointand Maung San Wa has cited Jhabroo v. K.-B. (1) in 
which it was held that, under section 4 of the Chin Hills 
Regulation, the law as regards persons other than Chins in the 
Chin Hills was that in force in Upper Burma exclusive of the 
town of Mandalay and that therefore the Court of the Judicial 
fommissioner was the High Court, That case does not help, 

(1) 1 U.B.R., 1897-01,p. 
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Jhabroo was presumably an Indian. The question is what 
law is to be applied where one party is a Chin and the other a 
non-Chin. Mr. Lutter argues that as the Respondent, the 
original Applicant, was a Chin the law applicable is the law 
applicable to Chins and that therefore the Local Government 
is the High Court. ” He has overlooked Political Department 
Notification No. 14, dated the 31st May 1921, by which the 
Local Government delegated its power under section 10 of the 
Regulation to the Commissioner of the Sagaing Division. The 
same argument, however, might be applied the other way and 
it might be said that, as the Applicant, the original Respondent, 
isa non-Chin, this Court is the High Court. As a matter of 
fact, if the ‘Commissioner of Sagaing Division be the High 
Court, for the purpose of this case, the Respondent has no 
remedy at all, because Chapter XXXVI of the Criminal Proce- 
dure Code has not been applied to Chins. Section 12 of the Chin 
Hills Regulation provides for the case of a proceeding of a 
civil nature between parties, of whom one is a Chin and the 
other a non-Chin, but aithough the failure on the part of a 
father to maintain his child is not a criminal offence, I ao not 
think that an application under section 488 of the Criminal 
Procedure Code can be held to be a proceeding of a civil 
nature within the meaning of section 12, clause (1), of the Chin 
Hills Regulaticn. ’ 

1 think the words “ so far as regards persons other than 
Chins” in section 4, sub-section (1), of the Regulation must be 
construed as meaning “ so far as regards liabilities imposed by 
law on persons other than Chins ” and that-this sub-section is 
qualified by sub-sections (4) and (5). I hold therefore that this 
Court has jurisdiction in the case now before it and the appli- 
eation will be heard on the merits. : 
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Before H. E. MacColl, Esgq., I.C.S, 


MAUNG BA anp aNoruER v. MAUI'G YE. 
Messrs. Bose and Naidu—for Appellants. 
Mr. S. Mukerjee—for Respondent. 

Civil Procedure—O.XX,1.2. 

Held,—that the pronouncement of judgment is sirostetial part of a trial 
and cannot be performed by anyone but a Judge of the Court in which the 
suit is tried and that accordingly a judgmentwritten by and proneunced by 
an officer after he had ceasea to exercis. Civil judicial powers was a 
nullity. 

Mutty Lall Sen Gywal v. Deshkar Roy (1); Mussamut Parbutty and 
others v. Mussamut Higgin and others (2) ; Girjashaukar Narsiram v. 
Gopalji Gulabbhai (3) ; Sundar Kuar v. Chandrashwar Prasad Narain 
Singh (4)—referred to. : 

The first ground of this appeal is that the decree appealed 
against is a nullity as the officer who passed it had no juris- 


diction to do so. On the 16th of October 1918 the Plaintiff- 


Respondent filed a suit in the District Court of Magwe for 
specific performance of a contract of sale. At that time the 
Warden of Yenangyaung was an Additional Judge of the 
District Court and as the suit concerned property at 
Yena.gyaung, the plaint was filed before him. The case was 
adjourned from time to time and the Warden before whom 
the plaint was filed was succeeded in office first by one officer 
and then by Mr. Sheehy. The first entry in the diary signed 
by Mr. Sheehy is dated the 16th of April 1920. The case had 
then been completed except for judgment. Though the 
advocates had filed written arguments Mr. Sheehy wished to 
hear them verbally and postponed the case for that purpose 
to the 17th of April. On the 17th of April the Plaintiff-Respon- 
dent’s advocate asked for permission to amend the plaint and 
the case was therefor? adjourned to the 23rd of April. On 
that date the Plaintiff-Respondent’s advocate was ill and the 
case was again postponed to the 11th of May. There is no 
entry dated the 11th of May, but on the 13th of May the 
Plaintiff-Respondent’s advocate presented an application for 
amendment ofthe plaint. Noorders seem to have been passed 
“on this application, but the case was adjourned for argument 
to the 22nd of May. On the 22nd of May the entry in the 
‘diary runs as follows :—“‘ Maung Po Kun for Defendant, 


(1) 9 W.R., Givil, 1. (2) 17 W.R., Civil, 475. 
(3) L.L.R. 30 Bom., 241. (4) LLR 34 Cal., 298. 
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Maung Thu Daw for the Plaintiff absent, represented by Maung 
Pol Lun. Mauig Thu Daw wished to present his case for 
amendment. For 29th May 1920.” The next entry in the 
diary is dated 15th of March 1921, ‘i.e., 103 months later and 
runs “Maung Pun Shein for Maung Ye and Maung Ba 
present. Judgment delivered.” Thus it does not appear that. 
Mr. Sheehy heard arguments or did anything whatever in the 
case beyond adjourning it and writing and delivering judgment. 
Now by Judicial Department Notification No. 74, dated 17th 
of April 1920, the Warden of Yenangyaung ceased to be an 
Additional Judge of District Court of Magwe and ceased to 
exercise any powers at all as a Civil Judge. The only order 
therefore which he was competent to pass in the case was his 
first order dated 16th of April 1920, adjourning the case to the 
17th of April. Reference has of course been made to Order 20, 
Rule 2, which runs “A Judge may pronounce a judgment 
written but not pronounced by his predecessor.” I have 
considered carefully whether the judgment and decree in this 
case can be sustained under this rule and I am of opinion that 
they cannot be. In Multy Lall Sen Gywal v. Deshkar Roy (1), 
it was held that the opinions (reduced to writing) of Judges 
who heard the case, but who had ceased to be Judges of the 
High Court before judgment was pronounced, could not be 
treated as judgments in the case, but must be regarded as- 

mere minutes or memoranda. 

This case is of course not in point but I have referred to it 
because it was distinguished from such a case as is provided 
for in Order 20, Rule 2. In Mussamut Parbutty and others v. 
Mussamut Higgin and others (2), it was held that a judgment 
was notlimpeachable on the ground that, though written by the 
Judge who heard the case, it was not pronounced by him but 
by his successor in office. This ruling apparently led to the 
enactment of section 199 of the Civil Procedure Code of 1882 
and in Girjashankar Narsiram v. Gopalji Gulabbhai (3), in which 
an objection was raised to the legality of a judgment on the 
ground that the Judge wrote it after he had been transferred,.* 
it was held that section 199 of the Civil Procedure Code~ 

(1) IX Weekly Reporter, Civil, page 1. e 
(2) XVII Weekly Reporter, Civil, page 475. 2 
(3) 30 Bom., page 241. 
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furnished a complete answer. Similarly in Sundar -Kuar v. 
Chandareshwar Prasad Narian Singh (4), it was held that the 
Judge who had heard the evidence in a case was entitled under 
section 199 of the Civil Procedure Code to write his judgment 
and to send it to his successor for delivery, although the 
judgment was written by him aftcr he had taken leave or left 
the post which he was occupying when he heard the case. 
Section 199 of the Code of 1882 was re-enacted in Order 20+ 
Rule 2, of the present Code. These cases differ materially from 
the present one in two points. In the first place in those cases 
the Judge who wrote the judgment was still a Judge ‘though in 
the first case he had been transferred and in the second case 
he was on leave. In the second place the judgment was 
pronounced by the Judge of the Court in which the case was 
tried. In the present case at the time he wrote his judgment 
Mr. Sheehy was nota Judge and in the second place the 
judgment was not pronounced by a Judge of the Court in which 
the case was tried. It was not pronounced by a Judge at all. 
Order 20, Rule 2, is not mandatory and I take it that a Judge 
ray, if he sees reason to do so, refuse to pronounce judgment 
written by his predecessor. The pronouncement of a judgment 
is the last act of the trial of a suit and is a material part of the 
trial. It isnot an act which in my opinion can be performed 
by any other person than a Judge of the Court in which the 
suit was tried. In Lower Burma a year or two agoa Sessions 
Judge wrote a judgment ina murder case andhad it pronounced 
in the Court by his clerk because he was ill. The Chief Court 
held that this was a fatal defect and set aside the conviction 
and ordered a re-trial. .Though this was a criminal case the 
same principle was involved. The present case is a stronger 
one, because at the time he wrote the judgment, Mr. Sheehy 
had ceased to be aJudge. It might happen that a Judge was 
dismissed for corruption. 1: would certainly be anomalous if 
a judgment written by him after dismissal and after the 
Government had ceased to have any confidence in him should 
be treated otherwise than asa nullity and the question whether 
+a judgment written by an officer after he has ceased to 
exercise judicial functions should be treated as a nullity or not 


(4) 34 Calcutta, page 293. 
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cannot depend upon thé reason for his ceasing to exercise 
such powers. Lastly it has been urged that Mr. Sheehy wrote 
and pronounced his judgment at the request of the parties. 
There is nothing on the record to show this; but if it bea 
fact, the result might be that the parties had constituted 
Mr. Sheehy, their “arbitrator and that his judgment amounted 
to an award. In that case ro appeal would lie. But for this 
result to happen, it would have to bz shown not merely that 
the parties wished Mr. Sheehy to write and. pronounce 
judgment but that they understood what they were agreeing 
to. It would not be a question of their making a mistake of 
law. For aconsent to be valid, the consenting parties must 
agree upon the same thing in the same sense. Unless the 
parties understood that, if Mr. Sheehy wrote and pronounced 
a judgment, that judgment would amount only to an award 
and that they would have no right of appeal, their agreement 
would be void. Iam of opinion, therefore, that the decree 
appealed against is a nullity and I set it aside and remand the 
suit to the District Court in order that the District Judge may 
dispose of it in accordance with law. The cost of this appe-! 
will follow the final result. The Appellants will receive a 
certificate under section 13 of the Court Fees Act. 


Before H. E. MacColl, Esq., I.C:S. 
NGA BA THEIN v. KING-EMPEROR. 
Mr. S. Mukerjee—for Applicant. = 

Penal Code—Sections 465, 471, 

A submitted to the proper authority an application for an appointment 
in the Land Records Department. This application contained false 
statements and to it was attached a forged certificate. 

Held,—that A had attempted to obtain -vrc.azful gain and that he had 
acted ‘' dishonestly.”” 

Q.E. v. Hayadhan alias Rakkal Dass Ghosh (1)—distinguished. 

The Applicant, a youth of 20, has been convicted under 
sections 465 and 471 of the Indian Penal Code and -vas 
sentenced to six months’ rigcrous imprisonment. He appealed 
to the Sessions Judge who confirmed the conviction but 
reduced the sentence to four months’ rigorous imprisonment. 
He has now applied to this Court for revision. The case 
against the Applicant is that he applied to Mr. Furnivall,, 

(1) LL.R. 19 Cal., 380. 
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‘Commissioner of Settlements and Land Records, for an 
appointment in the Land Records Departn ent and that he 
made false statements in that application te the effect that he 
was the son of Maung Maung Tin, retired Extra Assistant 
Commissioner, that he had passed the B.Sc. Examination, 
that he was a nephew of U Bwin, District Judge of Mandalay, 
and that he attached to his application five certificates of which 
* four were forgeries. The Mag.strate admitted onto the 
record a good deal of irrelevant matter such as letters written 
by persons who were not called as witnesses and statements 
made by persons to an officer of the Criminal Investigation 
Department. Only one of the certificates is proved to be a 
forgery, namely that purporting to have been given by the 
witness Maung Maung Tin. However, that document is cluarly 
proved to be a forgery and therefore the fact that the other 
certificates have not been proved to be false documents does 
not affect the case. The applicant admits that he applied for 
an appointment in the Land Records Department but denies 
that the application, Ex. A, is the one which he submitted 
which he says, was typed. The case was not tried at all well. 
The. Magistrate made no endeavour to find out how the 
application Ex. A, came to be put up before the Commissioner 
of Settlements and Land Records. There is no evidence to 
show whether this application was presented by anybody in 
person or was received by post. Mr. Furnivall was examined 
as a witness and said that the application Exhibit A was put up 
to him inthe ordinary course of business'and that he had 21 
interview in connection with it with a person who called 
himself Maung Ba Thein but he is unable to swear that that 
person was the applicant. There is thus no direct evidence 
that it was the applicant who used the false certificate Exhibit 
Cand the question is whether the circumstantial evidence is 
sufficient to show that it was the Applicant who put in the 
aprtication Ex. A and the certificates Exhibits B and C. Exhibit 
B is a medical certificate of fitness given by Captain Kyaw 
Nyun, I.M.S. He identifies the applicant as the person to 
' whom he gave that certificate. In this certificate the applicant 
Maung Ba Thein is described as the son of Maung Maung 'fin, 
retired Extra Assistant Commissioner, and Captain Kyaw 
Nyun says that he described him thus on what the applicant 
told him. Exhibit C purports to a certificate given by Maung 
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Nea Ba Maung Tin tothe effect that.Maung Ba Thein is his son, 


bal which is untrue as the Applicant’s father’s name is Maung 
cid Kyin. In the Application, Exhibit A, the name of the father of 


the Applicant is given as Maung Mang Tin. Captain Kyaw 
Nyun also says that the Applicant told him that he wished for 
the certificate becatise he intended to apply for an appointment 
in the Land Records Department. So that we -have the 
following facts. The Applicant got himself examined by a 
medical officer and told that officer that he wanted a certificate 
to enable him to apply for an appointment in the Land Records 
Office. He falsely told the medical officer that he was the son 
of Maung Maung Tin. That certificate is dated the 16th of 
July 1921. An application dated the 18th of July 1921 for an 
appointment in the Land Records Department was received 
by the Commissioner of Settlements and Land Records. That 
application purports to be an application by Maung Ba Their 
In that application the Applicant is falsely described as the son 
of Maung Maung Tin. Attached to the application was Exhibit 
C which purports to be a certificate signed by Maung Maung 
Tin, that the Applicant is his son. On these facts I think +he 
Magistrate was right in presuming that the Applicant did what 
he told Captain Kyaw Nyun he intended to do, namely, to apply 
for an appointment in the Land Records Department, that he 
attached to his application the certificate which he went to 
Captain Kyaw Nyun to obiain and that Exhibit A was his 
application and that Exhibit C was attached to it as well as 
Evhibit B. I think all this may safely be presumed under 
section 114 ofthe Evidence Act. Of course the presumption 
might have been rebutted. The Applicant’s case is that he 
sent his application by post and apparently the suggestion 
has been made that it was tampered within the_ Office of 
the Commissioner of Settlements and Land Records. That 
however would not explain why the Applicant falsely told 
Captain Kyaw Nyun that he was the son of Maung Maung 
Tin. That is, I think, the strongest point in the case. It is 
urged tnat Maung Maung Tin admittedly gave the Applicant a 
certificate though it was not the one produced Ex. C and itis. 
argued that there was therefore no point in his forging Maung 
Maung Tin’s name as he would naturally use the genuine , 
certificate. The Applicant is not, however, Maung Maung 
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Tin’s son and it seems likely that he thought that a certificate 
to the effect that he was, would help him to cotain the appoint- 
m ent he wanted. It may be pointed out that Ex. A contains 
a false statement that *he person who is applying for the 
appointment is the nephew of U Bwin. On the facts there is 
no reason to disagree with the findings of the Sessions Judge 
and the Magistrate. Next it is urged that on these facts no 
criminal offence is disclesed as they do not show that there 
was any dishonesty or fraud. Q.E.v. Nga Aung Ba (1) has 
been cited. In that case it was held that a beat constable who 
wrote in his note-book the signature of a headman, whose 
village he had not visited, did not thereby commit tae offence 
of forgery as defined in section 463 of the Indian Penal Code. 
That case has really no bearing on the present one. Q.E. v. 
Haradhan Rakhal Dass Ghosh (2) is also relied on. In 
that case the accused used as genuine a forged certificate 
purporting to have been given him by the headmaster-of a 
school in order to obtain permission to sit for the Entrance 
Examination of the Calcutta University and it was held that a 
fra«dulent or dishonest intent had not been established and 
shat therefore the accused was not guilty under section 471"of 
the Indian Penal Code. I think that case was quite different 
to the present one. In the definition of “dishonestly ” the 
word “ gain ” must I think be taken to mean a material gain. 
‘This is borne out by the decision in the case of Jan Mahomed 
v. Q.E. (3) in which it was held that a recognition from 
a Settlement Officer that a person was entitled to the 
title of Loskur was not “ gain” within the meaning of 
section 24 of the Indian Penal Code. Now in Q.E. v. 
Haradhan all the ims.ed'ate gain that the accusec could have 
obtained by means of the false certificate was permission 
to sit for the Entrance Examination of the Calcutta University, 
Assuming that he passed that examination and thereafterwards 
obiained distinction he might have eventually at some future 
time derived !some material benefit from having done so but 
_Such material benefit would be very remote. In the present 
case the Applicant’s intention was to obtain a lucrative 
appointment immediately and the gain which he might have 
(1) 1.U,B.R. 97-01, page 356. (2) I.L.R. 19 Cal., page 380. 
(8) ILL.R. 10 Cal., page 584. 


Nea Ba 
‘THEIN 
2 
Kina- 
EMPEROR, 


Neos Ba 
Tuein 


w 
Kine- 


‘Burzror, 


178 UPPER BURMA RULINGS. [ von. 


obtained through his deception had it succeeded could have 
been measured :1 rupees. There is no doubt that it would 
havebeen wrongful gain and consequently there was dishonesty. 
I therefore consider that he has been rightly convicted. The 
last question is whether it is necessary to send him to jail. He 
is ayoung man of 20 and he was sentenced to imprisonment 
on the ground that ifa fine had been imposed it would have 
been paid by his parents ani not by nim. It is urged before 
me that the Applicant has a business of his own and is capable 
of paying a fine. That conflicts with the statement made by 
his advocate who argued the appeal. I do not however think 
itis necesrary in every case in which a fine would be paid by 
an accused’s parents to send him to jail. I would quote the 
concluding remarks made by the late learned Judicial Commis- 
sioner, Sir George Shaw, in the unreported case of Nga Ba Yin 
y. K.E. (Criminal Revision No. 21 of 1914) which was also 
case of forgery. In that case the accused was apparently of 

about the same age as the applicant. Sir George Shaw said | 
“It may be that the Applicant is a worthless rogue who will 
never come to any good, who has learnt to write English 

fluently but has not learnt the elements of honesty; and his 


* education therefore has been a lamentable failure. Butit may 


be that he was Jed to embark on what seemed a hopeful way of 
making money without having realised the wickedness and 
criminality involved. 

I think that on general principles, it is right and proper to 
give the Applicant a chance of living an honest life, and it 
would be difficult for him to do this with a sentence of one 
year’s imprisonment against him. Offences of the kind are not 
I hope, common among students, therefore the need of a severe 
sentence to deter other students is not apparent.” The 
sentence was accordingly reduced to the term of imprisonment 
already undergone, that is to say, twoor three days anda 
fine of Rs. 250. That wasa case under section 468 of the 
Indian Penal Code and a sentence of imprisonment was 
imperative. In the present case the conviction is under | 
sections 465 and 471 of the Indian Penal Code and a sentence 
of imprisonment is not imperative. I confirm the conviction 
but set aside the sentetice of imprisonment and in lieu thereof , 
impose a fine of Rs. 250 upon the Applicant and in default 
sentence him to four months’ rigorous imprisonment. 
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Before H. A. Brown, Esq., B.A.,1.C.S., 8 trister-at-Law. 
MAUNG PO THA v. MAUNG BA DIN. 


Mr. S. Ganguli—for Appellant. 
Mr. S. Mukerjee—for Respondent. 

Transfer of Property Act—section 54. * 

A sued B for possession of certain land. A claimed that he had made 
over possession of the land to B by way of lease. B claimed that the land 
‘was made over to him by way, of sale for Rs: 500. Admittedly no regis- 
tered document of sale was executed, and no sale was therefore effected. 
Awas unable to prove the lease, buthe pleaded in the alternative that 
even on the facts admitted by the Defendant he was entitled to possession. 

Held,—that the land must be treated as delivered to the Defendant 
under a contract of sale, and that the Defendant was entitled to resist the 
Plaintiff's claim for possession, notwithstanding the fact that the title 
remained with the Plaintiff, and notwithstanding the fact that the period 
prescribed by the law of limitation for a suit to enforce specific perfor- 
mance of sale had expired. 


(1) 10 L.B.R, 241, * (8) I.L.R. 41 Bom,, 438. 
(2) I.L.R. 29 Mad., 336. (6) 18 C.W.N,, 445. 

(8) 1.L.R. 40 Mad., 1134, (7) 23 C.W.Ne, 284, 

(4) I.L.R. 40 All., 187. (8) ILL.R. 42 Cal., 801. 


The facts of the case have been set forth in my order of 
ae 7th March last. An amended plaint has now been filed by 
the Plaintiff, and an amended written statement by the 
Defendant. The questions for decision now are whether on 
the pleadings any cause of action has been made out, and 
whether the suit should be remanded for the taking.of further 

evidence. I have given the learned advocates for the parties 
the opportunity of being heard since filing of the amended 
pleadings, but they have had very little to urge. It seems to 


me that legal points of considerable difficulty are involved.‘ 


The amended plaint reiterates the claim that the land in suit 
was made over to the Deiendant by way of lease. It however 
sets forth a claim in the alternative that even if the facts are 
as set forth by the Defendant, that the money for the redemp- 
tion of the land was paid by the Defendant, the Defendant has 
still acquired no title to the land, and the Plaintiff is still 
therefore entitied to possession. The written statement sets 
forth that the Defendant paid Rs. 410 for the redemption of 
the land, and that he paid a further sum of Rs 90, and that 
the land was sold to him for a total sum of Rs. 500. The 
Plaintiff's case is founded either on the lease, or on the 
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Manic: Po alternativeclaimthateven according to the Defendant’s version 


ca 
Maunc Ba 
Din. 


of the facts, the Plaintiff is entitled to possession. The claim 
as to the lease has failed, and the Plaintiff can therefore only 
succeed on the alternative claim. He is out of possession, and 
it is for him to prove his title. It is not sufficient for him to 
prove that he was at one time the owner of the land. He must 
prove that he is now the owner. His claim under the lease 
having failed, he must estahiish his title and claim to posses- 
sion on the alternative claim put forward by the Defendant. 
And as for this purpose he is relying on*the admission of the 
Defendant-he must accept that admission in its entirety. The 
facts then must be taken to be that the land was made over to 
the Defendant in consideration of the sum of Rs. 500. No 
deed uf sale was executed and as section 54 of the Transfer of 
Property Act was in force at the time of the transaction, no 
valid sale took place. But if the Defendant's story is true—and 
I have held that for the purposes of this case it must be held 
to be true—possession of the land was handed over under a 
contract of sale. The question then resolves itself into 
this:—The Defendant has been put into possession of the 
land under a contract of sale from the Plaintiff. No valu’ 
title has passed. Can the Defendant resist the Plaintiff's 
claim for possession on the ground of the contract of sale? 
The matter was considered by a Full Bench of the Chief 
Court of Lower Burma inthe case of Karamath Khan v. 
S. P. L. Latchmi (1) and the conclusion come to was that the 
plea that the Defendant was put in possession under a contract 
of sale was a good defence to a suit by the owner for posses- 
sion. The point has so far as I know never been decided by 
this Court, and the facts of this case are not on all fours with 
the Lower Burma case. Further there has been a consider-. 
able conflict of opinion amongst the various High Courts in 
India on the point. ; 

If the view that has been accepted by the High Court of 
Madras is correct then the Defendant in this case has no valid 
defence to the suit for possession. In the case of Kirri 
Veerareddi and others v. Kurri Bapireddi and another (2), 
the parties had entered into an agreement to sell certain land, 

(1) 10 L.B.R., 241. (2) LL.R, 29 Mad., 336.” 
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the purchase money had been paid, and the purchaser had been 
put into possession, but no registered document of transfer 
had been drawn up. It was held that, although the period of 
limitation within which the Defendant could have brought a 
suit for specific performance of the contract had not yet 
expired, it was not open to the Defendant to raise the contract 
of sale in defence, anda decree for possession in favour of 
the original owner was passed. T‘1 decision was founded on 
the view that the provisioris of section 54 of the Transfer of 
Property Act were imperative, and that the Courts in India 
could not recognise equities which would have the effect of 
contravening theplain terms of the section. The same principle 
was approved by the same Court in the case of Ramanatham 
Chetty v. Ranganatham Chetty(3). But a different view has 
been taken by the High Courts of Allahabad, Calcutta and 
Bombay. 

In the case of Salamat Uz-Zamin Begam vy. Masha Allah 
Khan (4), the parties had exchanged possession of two pieces 
ofland many years before the suit was brought, but no 
registered deed had been executed, so that there had been 
no .alid transfer. The facts were very similar to Ramanathan 
Cuetty’s case in Madras, but the conclusion come to was dia- 
metrically opposed to the decision of the Madras High Court. 
The two Judges agreed in holding that a suit by one of the 
parties to the agreement of exchange for possession from the 
other would not lie, though for different reasons. Walsh, J., 
held that the doctrine of part performance which is applicable 
in England was applicable also in India. The view of Piggot, 
J., was that the original owner of the land remained the owner 
- but that the Defendant although not the owner of the property 
in suit was not a mere trespasser. There had been a contract 
of ‘exchange, and there was no reason why the parties should 
not hold themselves bound by the contract so far as it had 
been carried into effect. 

Inthe case of Babu Apaji v. Kashinath Sadoba 2, the 
following question was referred to a Bench—“ Whether when 
the Plaintiff, being the owner of certain property, seeks to 


2: (8) LL.R. 40 Mad., 1134. (4) LL.R. 40 All 187, 
(5) LL.R. 41 Bom., 438. 
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recover possession of that property, it is a valid defence to 
the suit that the Plaintiff has agreed to sell the property to the 
Defendants, the agreement being at the date of suit still 
capable of specific enforcement, but there being no registered 
conveyance passing the property tuthe Defendants”? The 
Defendants were to be taken as having come into possession 
under the agreement for sale, and to be willing to perform their 
part of the agreement. It \as held that the contract for sale 
was a good defence to the suit. The finding was based on the 
view that by the contract of sale the vendor incurred a 
fiduciary: obligation in favour of the vendee, and that the 
Court would not aid him in committing a breach of his trust. 
Although therefore by the terms of the reference the decision 
was only applicable toa case in which a suit for specific per- 
formance of the contract was still open to the Defendant, the 
principles upon which the decision was based would appear to 
be applicable whether such a suit was still open or not. 

In the case of Pucha Lal atid another y. Kunj Behari Lal 
Mondal and others (6), it was held that a subsequent purchaser 
by registered instrument could not obtain possession as 
against a prior purchaser, although the purchase was no*a 
legal transfer, if the second purchaser kad full notice of the 
facts of the first purchase. In the case of Shafikul Hug Chow- 
dhry v. Krishna Gobinda Dutt and others (7), certain lands had 
been bought by the Plaintiff who sought for possession as 
against the Defendant. The defence was that at the time of 
the sale to the Plaintiff it was agreed that the actual lands in 
suit (which formed part only of the lands purchased by ‘the 
Plaintiff) should remain the property of the Defendant. The 
purchase by the Plaintiff was made by registered deed, and the 
title to the lands therefore vested inthe Plaintiff. It was held 
however that the Plaintiff was not entitled to recover posséssion. 
He was heldto be in the position of a trustee for the Defendant 
and the defence was held to be good in spite of the fact that a 
suit for specific performance of the agreement might be barred 
by limitation. It was suggested that the Transfer of Property 
Act did not contain the whole law on the subject. ° The precise. 
point now in issue does not appear to have been before their’ 

(8) 18 C.W.N., 445, (7) 23:C.W.N., 284. a 
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Lordships of the Privy Council. But in the various decisions 


on the subject constant reference is made to the pronounce- 
ments of their Lordships in the case of Mahomed Musa v. 
Aghore Kumar Ganguli (8). The matter for decision in that 
case was whether the equ.ty of redemption with regard to 
certain properties was still in existence. The case had arisen 
before the Transfer of Preperty Act came into force, but their 
Lordships held that even if the proceedings taken to extinguish 
the mortgage were defective, the actings of the parties were 
such as to supply all such defects. The effect of this ruling 
has been variously interpreted, and in view of the. peculiar 
circumstances of the case it would be unsafe to rely on it as 
an authority as to the effect of the provisions of section 54 of 
the Transfer of Property Act. It does however suggest that 
the equities which are recognised by English Law cannot 
altogether be disregarded in India. In the Lower Burma case 
to which I have already referred, and in which the decision 
was the unanimous decision of a Full Bench the previous Indian 
authorities were referred to. Possession of the property in suit 
had in that case been made over under a contract of sale, but 
ne tegal sale had been effected by the execution of & registered 
document. It was held that although the Plaintiff was the legal 
owner of the property he had no right to immediate possession 
as against the purchaser. It appears fromthe cases I have 
cited that the preponderance of judicial authority is strongly 
in favour of the view that the provisions of section 64 of the 
Transfer of Property Act must be strictly construed so’ far as 
the question of title is concerned, and in view of the plain 
terms of that section this view of the Jaw seems to me to be 
unavoidabie. But the preponderance of authority is also to 
the effect that the question of title is not necessarily the sole 
determining factor in a case such as the present. The Plaintiff 
asks for possession of land, and it by no means follows that 
the owner of land is entitled to immediate possession. A 
person who seeks to oust another from possession of land 
must show not only that the title to the land vests in him, but 
that he has also the right to immediate possession, On the facts 
“which must be taken to exist for the purpose of the present 


(8) I.L.R. 42 Cal., 801. 
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case, the whole of the purchase money for the land has been 
paid by the D2fendant, and the Defendant is perfectly willing 


.to perform what may be necessary on his part for the 


further completion of the contract. It would clearly be 
inequitable for the Plaintiff to be- allowed to disregard the 
contract altogether and it does not appear to me that the 
equities that exist in favour of the Defendant are necessarily 
opposed to the terms of section 54 ofthe Transfer of Property . 
Act. Itis not a question of title, but of right to immediate 


possession. In the present case it -would appear that the 


Defendant could not have sued for specific performance of the 
contract, as such a suit was probably barred by limitation 
before the present suit was filed. But I do not consider that 
this fact deprives him of his defence. The Defendant is not 
coming to the Court and asking for any’ relief. He is in 
possession of the land, and opposes the claim of the Plaintiff 
to oust him from possession. He could not himself enforce 
the contract because the law of limitation provides that after 
a certain period the Courts could not entertain a suit brought 
by him. But the contract of sale is still in existence. The 
Law of Limitation does not destroy rights. It merely provi'es 
that after a certain period an action cannot be brought to 
enforce them. The Defendant seeks for no relief from the 
Court. The contract for sale has been part performed, and 
all he now asks is that the part performance shall not be set 
aside. He isnot a trespasser and cannot be treated as such. 
I am of opinion that on the facts as pleaded by the Defendant 
the Plaintiff has not made out a yood case for possession of 
the land. I have already held against the Plaintiff on the 
question of the lease. 

It follows that the Plaintiff cannot succeed in this case, and 
that no useful purpose will be served by remanding this case 
to the Trial Court. 

I dismiss this appeal with costs. 


Circular Memorandum No. 13 of 1622. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To é 
ALL JUDGES AND MAGISTRATES 


IN UPPER BURMA. < 


Dated Mandalay, the 24th October 1922, 


In continuation of this Court’s Circular Memorandum No. 11, 
dated the 14th September 1922, Judges and Magistrates are informed 
that the orders contained in this Court’s Circular Memorandum 
No. 4 of 1912, relating to summoning, as witnesses before Courts 
in India, of persons residing in Afghanistan, apply to processes of 
all kinds, Civil as well as Criminal. 


By order, 
Cc. B. AUBREY, 


Registrar. 


Ciryylar Memorandum No, 14 of 1922. 


From 
THE REGISTRAR, 
COURT Of THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To . - 
ALL JUDGES AND MAGISTRATES 


IN UPPER BURMA, 


Dated Mandalay, the 24th October 1922. 


The Officiating Judicial Commissioner, Upper Burma, has had 
his attention drawn to the fact that the signatures of trying 
Magistrates and Judges in Judicial proceedings are often quite 
illegible and it is impossible to know who the Officer was who 
tried the case. It is therefore directed that the name of the Judge 
er Magistrate shall be shown in brackets on the fly-le-ves of 
proceedings in all cases, e.g.— 

In the Court of the Subdivisional Magistrate, Magwe (Maung 
Po Kyaw), 


or A 
In the Township Court of Pyinmana (Maung Maung). 


2. Iftwo Judges or Magistrates deal with the same case, the 
names of both will be shown. 


By order, 
Cc. B. AUBREY, 
Registrar. 


Circular Memorandum No. 15 of 1922. 


From 
THE REGISTRAR, . 
COURT Of THE JUDICIAL COMMISSIONER, 
. UPPER BURMA, 


To . 
ALL JUDGES AND MAGISTRATES 
IN UPPER BUPMA. 


Dated Mandalay, the 24th Oclober 1922. 


It has been represented. that large numbers of insufficiently 
stamped letters have been received in the Federated Malay States 
from various Civil Officers in Burma. 

The attention of Judges and Magistrates is therefore invited to 
garas raph 159 of the Post and Telegraph Guide. Correspondence 
addressed to the Federated Malay States should be paid at Foreign 
Postage rates and not at Indian Inland rates. 


By order, 
Cc. B. AUBREY, 
Registrar. 


Circular Memorandum No. 16 of 1922, 


From 
THE REGISTRAR, : 
COURT OF THE JUDICIAL COMMISSIONER, ~ 
: UPPER BURMA, 


To 
ALL DIVISIONAL AND SESSIONS JUDGES 
IN UPPER BURMA. 


Dated Mandalay, the 25th November 1922. 


The following instructions regarding the transfer of records 
when the District and Session Judge scheme comes into force are 
issued for information and guidance. It is requested th-+ steps 
may be taken so that the instructions can be carried out imme: iately 
on the introduction of the District and Session Judge scheme :— 


TRANSFERENCE OF RECORDS. 


Completed Judicial Records. 

There should be no transference whatever of completed records 
of Divisional and Sessions Courts. The District and Sessions 
Court of Divisional Headquarters should be regarded as the lineal 
successor of the Divisional and Sessions Court, and should retain 
all records, ” 


Disrrict Counts. 


The Courts have always been kept separate. Each District 
Court should therefore take over en bloc all completed: records of 
its own district, including registers and office copies of Record- 
room Lists. This isa simple matter. All thatis necessary is to 
hand over the Record-room Lists. 


Penpine JupiciaAL Recorps- 


Divisional Courts. : 
All registers of these Courts will have to be closed. Pendin; 
cases will have to be transferred to the appropriate Distriet Co: 
They will require to be r 1umbered and registered. 





(2) 


Sessions Court. 


Current registers shculd all be closed and 2 new set should be 
opened for each new Court. Pending cases will have to be trans- 
ferred and should be given new numbers in the new registers. 


District Courts. 


‘There is no need to close any register. They should be handed 
over en bloc together with pending cases. 

With regard to cases that cannot be disposed of prior to the 
change there should be consultation beforehand with regard to 
fixing dates. This appiies to all Ceurts and classes of cases. 
Sessions dates for next year should be fixed in consultation. 

Criminal appeals of Senior Magwtratce will have to be made over 
to District Magistrates. 


Office Re Records. 


All files relating to one district only will be handed over entire. 
It may be necessary to divide some files, but this should be kept 
down to the minimum, more especially when two Courts will 
remain in close proximity for some time after the change, so that 
there will be no difficulty in getting any paper when required. 

All papers relating to budgets of District Courts will have to be 
made over. Also service books and establishment records. Also 
cc itidential files, indents. It will probably be necessary to divide 
the District Judge’s stock of forms and stationery, taking into 
account the Divisional Judge’s stock. Or it might be arranged that 
pending new indents forms should be issued to different Courts 
from the one office as before. The newly formed Courts would 
then indent for its annual requirements while the old one would not 
in the first year indent at all, or only for the need of the one 
District. 


By order, 
Cc. B, AUBREY, 
Registrar. 


Circular Memorandum No. 17 of 1922. 


From . 
THE REGISTRAR, 
COURT OF THE sUDICIAL COMMISSIONER, 
- UPPER BURMA, 


To. : 
ALL JUDGES AND MAGISTRATES 


IN UPPER BURMA. 


Dated Mandalay, the 30th November 1922. 


For rule (5) of the scheme attached to this Court’s Circular 
No.1, dated the 26th January 1922, substitute the following :— 

“ (6) All fees so realised will be credited to Government 

excepting the travelling allowances of experts which should be zaid 


to the experts.” 
By order, 
C..B. AUBREY, 
= Registrar. 


. Circular Memorandum Ne. 18 of 1922. 


From 


THE REGISTRAR, 
COURT OF THE JULICIAL COMMISSIONER, 


UPPER BURMA, 
To 
ALL JUDGES IN UPPER BURMA. 


Dated Mandalay, the 7th December 1922. 


The attention of all Judges ‘is invited to the following Judicial 
Department Notification No. 193, dated the 7th October 1922. 


By order, 
Cc. B. AUBREY, 
Registrar. 





Judicial Department Notification No. 193, dated Rangoon, the 7th October 1922. 


In exercise of the power conferred by section 55, sub-section 
(1), ef the Code of Civil Procedure, 1908, the Lieutenant: 
Governor appoints the places shown in the first column of the 
subjoined statement for the detention of persons ordered to be 
detained by the Courts situated in the districts or parts of districts 
shown in the second cclumn against such places and directs that 
all such persons if liable to detention fora period exceeding six 
weeks shall be transferred to such place on the expiry of one month * 
under detention. 

~ ~.% Those liable to detention fora period of six weeks or less 
shouldibe detained in the civil prison of the district in which the 
Cour ordering the detention is situate or in the civil prison nearest 
thereto. 





Place of confinenr=nts District or part of districts. 





: . a i Dee a 
Akyab Jai istrict of an. 

Et ee - “a { Kyaukpyu District. 

Sandoway District. 
Rangoon | Town District. 
Insein District. 
Hanthawaddy District. 
Tharrawaddy: District. 
Pegu District. 
Paungdé Subdivision of the Prome 
District. 


Rangoon Jail or 


Bassein District 


Bassein dail yan District. 


Henzada Jail - «+ 3| Ma-ubin District 


Pyapén District. 


‘Thayetmyo District. 

Prome District (excluding Paungde 
Subdivision). 

Magwe District. 

Minbu District. 








Thayetmyo Jail Fe 


Amherst District. 
Tavoy District. 
Mergui District. 
Thaton District. 


Moulmein Jail on 


{ 


cae Di ie 





Toungoo Jail ax id 





le Toungoo District.. 


venti District, 


Mandalay District. 
Pakékku District. 
Bhamo District. 
Myitkyina District. rf 
Putao District. 
Sittbe Dist ct. 
wwebo Distric 
‘Mandalay Jail a ..4| Sagaing District. 
Lower Chindwin District, 
per Chindwin District. 
ce Hills District. 
Kaul District 
in; in District. 
Aaiien Shan States. 
Northern Shan States. 











Judicial Department Notification No. 33, dated the 23rd February 


1910, as subsequently amended by Judicial Department Notification 
No. 43, dated the 6th March 1912, is hereby cancelled. ; 


Circular - Memorandum No. 19 of 1922. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
To. . 
ALL DISTRICT MAGISTRATES, 
SUBDIVISIONAL MAGISTRATES AND 
MAGISTRATES OF THE FIRST CLASS 
IN UPPER BURMA. 


Dated Mandalay, the 12th December 1922. 


The attention of all District Magistrates, Subdivisional Magis- 
trates and Magistrates of the first class is invited to sections 5 and 
6 of the Maintenance Orders Enforcement Act, 1921 (XVIII of 
1921), and they are required to see that in sending orders and papers 
in maintenance cases for transmission to the proper authority of a 
reciprocating territory they indicate clearly the description and 
address of the official to whom money, recovered on account of 
maintenance in accordance with the order, is to be sent. 


By order, 
Cc. B. AUBREY, 
Registrar. 


(Main File.) 
Circular Memorandum No. 20 of 1922. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
“UPPER BURMA, 


To ‘ 
ALL SESSIONS JUDGES AND DISTRICT 


MAGISTRATES IN UPPER BURMA. 
Dated Mandalay, the 12th December 1922. 


A question has recently arisen’ as to whether cases in which a 
Magistrate passes orders under sections 11 and 12 of the Habitual 
Offenders Restriction Act, 1919, should be treated as revision cases, 
or as criminal miscellaneous. They generally begin as revision 
cases, but it is pointed out that sections 436 and 437 of the Criminal 
Procedure Code limit the nature of the orders which a District 
Magistrate may pass on revision, and strictly speaking when 
the District Magistrate exercises his powers under sections 11 and 
12 of the Habitual Offenders Restriction Act, a criminal miscel- 
laneous case should be opened. The Judicial cCommissioner 
considers, however, that it is unnecessary to follow this practice 
strictly, An order under the Habitual Offenders Restriction Act is 
really part of the continuous proceeding, and it will save clerical 
labour, and simplify the annual returns if such cases are treated 
throughout as revision cases. 

2. With regard to the annual criminal reports, the Judicial 
Commissioner has noticed that orders passed under the Habitual 
Offenders Restriction Act are not always included, or, if included, 
are not clearly indicated. He, therefore, issues -the following 
instructions as to the method of showing such cases in the-anniial” 
returns, 

It is understood that proceedings wider sections. 3 to 7 of 
the Act are usually begun jointly with proceedings under section 116, * 
Criminal Procedure Code, and it is assumed that this is invariably 

the case for the purposes of the following instructions. In the few 
isolated cases in which action under this section alone is taken 
a note of the fact might be made in the statements concerned. : 


(a) Cases under sections 3 to 7 will be shown :— 


(i) In statement 2 opposite the cross-heading Criminal Pro- 
cedure Code, sectio..: 107, 108, 109 and 110. 





(2) 


(ii) In statement 3 against cross-heading 3. In the remarks 
column will be shown — 


(i) Hiedber of persons ordered to furnish security, 


(2) aiten of persons restricted. 

(iii) -In statement.4 under the appropriate columns, the 
enquiry being treated as a regular trial and the order 
of restriction as a sentence. 

(iv) As a restriction order is not a punishment, such orders 
will not be shovn in statement 5. The seventh 
equation will theretore be amended to read “ Column 
15 = 5, crossing heading 2 of statement No. 3 less 
number of persons restricted under the Habitual 
Offenders Restriction Act.” 


(b) Cases under section 8 will be shown-in Seselone Judges’ 
statements :-— 


(i) In statement 2 against 'cross-heading Criminal Procedure 
Code. 


(i) In statement 3 against cross-heading 3. 

(iii) In statement 4 against .cross-heading Cases referred 
under section 123, Critninal Procedure Code. 

(iv) Orders of Restriction passed under this section will not 
be included in statément 5. 

(c) Orders under section 565, Criminal Precedure Code, are 
not shown in the statements, and orders under section 
9 of the Habitual Offenders Restriction Act will there- 
fore not be shown. 

(d) Sections ii to 13. Revision cases will be shown in 
statement 6 in the ordinary way. 

(e) Sections 14 and 15. Appeals will be shown in statement 6 
in the ordinary way. 

(f) Convictions under section 18 will be shown in statement 2 
against a separate cross-heading “ Habitual Offenders 
Réstriction Act (Burma Act II of 1919),” and entries 
will be made in all other relevant statements. In 
other words, convictions under the Habitual Offenders 
Restriction Act will be treated as convictions under 
other spe‘al and local laws. 


3..1t. is .not “proposed to insert these instructions in ~ the 
Courts Manual; but this circular is marked Main File in order that 
it maybe preserved for future reference. 


By order, 


c. B. AUBREY, 
Registrar. 


CircuJar Memorandum No, 21 of 1922, 


FRom 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 


UPPER BURMA, 
To 
ALL SESSIONS JUDGES AND MAGISTRATES 


IN UPPER BURMA. 
Dated Mandalay, the 12th December 1922. 


Sunsgct :—Introduction of Star Class System of classification of 
a prisoners. 


It has been decided to introduce the Star Class System of 
classification of prisoners in the jails in Burma and the following 
instructions are issued to all Sessions Judges and Magisti‘ates on 
whom the duty of classification will in part fall :— 

1. The Star Class System in Great Britain,.—This system has 
been in force a longtime ia Great Britain. The Star Class as 
there constituted is not very strictly defined, but a brief resume of 
the consideration followed in classifying prisoners there may help 
Sessions Judges and Magistrates in Burma to understand the system.” 
The Star Class, says the Report of the Indian Jails Committee, is to 
consist of convicts who have not been previously convicted of 
serious crime and whose’ previous life has not been habitually 
criminal or their habits depraved. One or even two previous 
convictions for a trivial offence or a previous conviction which 
occurred several years before would not debar a man from being 
placed in the Star Class. In estimating the quettion of corrupt 
habits, as apart from convictions, no attempt is.made to lay down 
a hard and fast line and each case is dealt with on its merits. Thus 
‘a man convicted ofa single offence of bigamy would ordinarily be 
placed in the Star Class, but a persistent bigamist, whose history 
shows that he had made a practice of committing that crime, would 
be excluded. Rape cases would, apparently, be usually regarded as 
suitable for the Star Class, but rape on children, where more than 
one child has beer assaulted, is usually held t> debar admission to 
that class. In cases of fraud it is suggested that the duration, of . 
the fraud, the temptation, the manner in which the sums fr: 
lently obtained were employed, and even the effect on victims he 
fraud should be taken into account. Receivers of stolen goods, 
coiners, confirmed blackmailers, members of a gang of ‘ long firta’ 
swindlers, female abortionists, and ‘similar cases indicating pro- 
longed and persistent crime are excluded. The Star Class is said to 
be intended for what the French call ‘crimes d’ occasion,’ not for 
those of habit. The question to be considered in each case is 

. whether the convict’s past history and mode of life prior to convic- 
tion show so perverted a moral sense that he would exercise a bad 











(2) 


influence over other Star Class Prisoners with whom he might 
come in contact.” 

2. Star Class as proposed to be introluced in India.—The 

classification indicated is to be introduced in all non-habitual’ 
prisons and convicted offenders other than habituals are to be divi- 
ded into two classes, namely :—(a) the Star Class, and (b) Ordinary. 
The Star Class is to include such prisoners as may be selected by 
the Superintendent (subject to the control of the Inspector-General) 
on che ground that their previous character has been good, that their 
antecedents are not crimiaal and *hat their crime does not indicate 
grave cruelty or gross moral turpitude or depravity of mind. As 
in England one or more previous convictions would not exclude a 
prisoner from the Star Class, if they were for petty offences. Even 
a conviction for a serious crime should not be regarded as a bar, if 
it was committed several years before and if during the intervening 
period, the prisoner has ied generally an honest life. The age of 
the offender at the date of any previous conviction and at the date 
of his present offence should, of course, be taken into account ; the 
whole circumstances of the case should be considered with a view 
to determining whether the prisoner is already of so corrupt a mind 
or disposition that he may contaminate others and cannot be much 
further corrupted himself, and the question should be decided in a 
common sense manner and not on any hard and fast lines. 
«3, Effect of Star Class Classification.—It is intended that the 
effect of being placed in the Star Class shall,.as in Great Britain, 
“apply only to segregation, which should extend to sleeping 
azcommodation and parades and, as far as possible, to labour. 
Where separate cells can be provided and the prisoner who is placed 
in the Star Ciass prefer to be thus separated, his wishes should, as 
far as may be, be complied with. Where only association wards exist 
every endeavour*should be made to confine Star Class men 
together, without admixture of other offenders.” 

4. In view of the consideration that the convicting Court is ina 
better position to decide on the merits of a case, on the antece- 
dents of a convicted person and on the particular incidents which 
led to the crime for which the accused is convicted than is a Jail 
Superintendent, it has been decided that the actual method of 
classification shall be by a special entry made on the warrant to the 
effect that the Cour: recommends that the prisoner should be 
entered in the Star Class or not, but that the final decision shall 
theti‘be'left.to the Superintendent of the Jail. It will be necessary 
to alter the forms of warrants to make provision for such entries, 
but in the meantime they may be made by hand. All Sessions 
Judges and Magistrates are directed in future to classify all non- 
habitual offenders in accordance with these instructions, 


By order, 
Cc. B, AUBREY, 
Registrar. 
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